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THE COURT: Mr., Felos, are you prepared
to proceed with your first rebuttal witness?

MS. FELOS: Yes, Your Honor. We would
like to call Dr. Barnhill.

THE COURT: Very well. Doctor, you are
still unéer oath. Have a seat up here'?s you were
pefore. State your name for the record, please.

THE WITNESS: Qamea H. Qarnhill, MD.
{THEREUPON, THE WITNESS, PREVIOUSLY SWORN,
TESTIFIED AS FOLLOWS:)_ ‘
REBUTTAL EXAMINATION DIRECT

BY MS. FELOS:

Q Dr. Barnhiil, you previcusly have
tegtified. In the meanwhile, the respondents have

introduce a video into evidence. I will ask you

" whether or not you have reviewed that videotape?

A Yea. 1 have. »

Q That videctape ia, by the respondent's
mention, evidence of the cognizance of the
patient, Theresa Schiavo.

THE COURT: How did he révigw the tape?
' M8. FELOS: Your Honor, we can inquire,

but we gave him a copy of the videotape provided

us by counael.
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THE COURT: Okay.

MS. FELOS: Which 1 have in the machine
at this time in order to play it.

THE COURT: So he has looked at a copy
of Petitioner's E#hibit Number 1 -- excuse me --
Respondent's Number 17

MS. FELOS: Yes, Your Honor. Ms .
Campbell‘ﬁrovided us with a copy.

THE COURT: Is that an exact topy?

MS. CAMPBELL: To my knowledge., It is
not the original copy. 1t was done from cone VCR
to another. ‘So the accuracy of it, I can't tell
you that I have watched this copy to say that it's
exactly the same, ;s far as clarity.

THE COURT: ‘I jusé don't want anything
{n the record that would be, you know, an isasue.
That we not have &s an issue. .

MS.. CAMPBELL: perhaps if they plan to
play the video again; they can’use the original
one. ' ’

M8, FELOS: 1 don't know that there 1ia

any difference; We received that video from

counsel and used it for Dr. Barnhili. If there is
any difference, counsel would be heré to gee it.

I can't imagine there will be.
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THE CQURT: So you intend to play the
copy as opposed to the --

MS. FELOS: I had intended that,

Your Honor. Yes. We would want to admit thats
inte evidence as well.

THE COURT: I don't want to watch two.
If the doctor is going to testify, he probably
needs, if there is a gquestion about the genuinesas
of the cdpy, then we need to use the original.

MS. CAMPBELL: There may be. I believe
that would simplify that and remedx the issue.

MS. FELOS: Do we want him to review the
the original then before the téatimony, inasmuch
ag he has reviewed-this videc that is right here?
Secause that is what was provided to us.

THE COURT: Well, I don‘t know. Are you
intending do play the videc as part of rebuttal?

M. FELOS: Yes. )

THE COURT: Then I suggest you play the
original. _ :

MS. FELOS: All right. Yes, Your
Honor.

THE COURT: Or what is in evidence. I

don't know which is the chicken and which is the

.

eqq.
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MS. FELOS: It'a the same chicken.

THE COURT: One came first. I don't -
know which came first. So conceivaply, the copy
could be the first. Okay. 8o what have we placed
into the wachine?

" Mg. FELOS: Into the machine 1is the
Respondent 's Number 1 which is admitteé into
evidence.

THE COURT: Ver';f well.

o] (By Me. Felos) Dr. Barnhill, you did
review a video; ia thst correct?

A Yes. .

Q That video was a copy of what is in this
machine at this time. 1 will make that statement.

A ‘Okay? ' *

Q D;. Barnhill would not know that. In
reviewing that video, does it ,[in any way-chang&
your opinion, teétimony. or t;atimony or diagnosis
with reapect to Theresa Schiavo?

A No. ‘

o] Please tell us why not;

ﬁ Well, the video that I reviewed,
assuming it's the same as the one that we see in a

minute --

THE COURT: Before he does that, why
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don't we look and see the video. Then he can -- 1
don't know. I don't want a bunch of assumptions.
Just play the video for the doétor.

Ms. Campbell, if you want to watch, you
are welcome to. Mr. Schiavo is welcome to. Your
clients ‘are welcome to. .;

(THEREUPON, THE VIDEOTAPE WAS PLAYED.)

Q (By Ms. Felos} Dr. Barnhill, in
reviewing that video, is that the asame vidéo that
you reviewed previously? .

A Yes.

Q Thank you. . All right. Let's go back to
the question. Does the review of this video
change your opinion, your tesatimony, or your
diagnosis oq Tﬁérésa Schiavo? ‘

A It does not.

Q Would you please tell us why?

A Basically, the video showa her behaving
in ways that I observed her to behave when I was
there., I reached my conclusion based on my
examination of that type of behavior.. This ia
consistent with the vocalizations that are seen in
people with persistent vegetative states. 1 see
nothing on that tape that indicaﬁes an awareness
there for consciousness.

1)
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Q Can you explain to us then when we see a
number of behaviors on that tape, Can you explain
to us how these behav;ors would occur? Which I
believe you referred to previcusly in your
testimony as reflex or flexor spasms and other
terms like that. You will please, if you have to,
you know, use them again.

'How im that, the flexor and other types
of reflex behaviof, different from awaéenesa and
consciousness where we see similar behavior such
as moaning; or laughing, or crying% It's kind of
a convoluteé gqueation, but I think you know what I
mean. '

A I think that the construction of this is
te somecne looking aé that; what it appears or
what happens is the patient appears to be
exprepsiné emotion. The patient is crying. There
is the beginning, there's a little something that
aounds like a laugh.. It soundﬁ l1ike an emotional,
and in fact it is yha: we consider to be an

emotional behavior. There is behavior. The

‘behavior is moaning or laughing. ' That is

behavior.

. I think that by everyone‘s'personal

4

_experience, when we see Or exhibit or perform

847
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848
those behaviors, we have a feeling associated with

it, That is normal human sociclegy.

Q 8o does Terri Schiavo have a feeling
associated with those behaviora?

A In my épinicn, she does not because in
my opinion she lacks the ability, due to her brain
damage, to integrate stimulus data in such a way

that she has consciousness. Now this concept that

if there is a behavior, there may be a 'feeling, is

maybe difficult to swallow. It is not sBomething
that most people have had.any experience with.
But as a neurologist, and in the

literature of neurology, there are many cases of
people, pecople who have a disconnection between
emotion that is feelifg and emotional behavior.
This is calied paeudobulbar affect. Pathological
laughter. .Pathological crying.

b

It.is well known. The anatomy of this

ig demonstrated. Tt'e pretty well known that if

you have damage to tracks that*kuppress from the
cortex that suppresses lower centers, you can have
a patient for example that will cry, laugh, or
bothf They are conscious because they have not
had severe generalized brain damaée. "They have

discreet lesions that have disinhibited naﬁﬁral
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849
responges, such that a patient might taugh or

ery. It's reported in literature.

1 have persogaliy aeen it. If you ask
them what do you feel, they will say I don't feel
anything. Or do you feel sad, when they are
crying. No. I don't feel sad. Do you feel happy
when they laugh. No.

Q ‘So this is how science has done

" experiments to determine whether or not- the

emotions and feelings are connected and you found
that in these patients th§t lack cgrtain cortical
function -- . '

MS. CAMPBELL: I believe she's leading
the witness. ‘

M5. FELOS:. I'm trying to get clear
what he is saying.

THE COURT: Then ask it. You are
leading and‘seﬁtiﬁg it up. If you don't’
understand what he said, ask him Eo rephrase it or
asomething. _ .

Q (By Ma. Felos) In the pseudobulbar

testing, please clarify the point regarding the

‘integration of -the circuita between feeling and

emotion. .

A My point in discusaing the pseudobulbar

.

v
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state is to demonstrate it's well known. You can
in fact disassociate gmotional behavior from
feeling. That is in people who are conscious and
can tell you what they are feeling.

Q Thank you.

A What we have in this patient's case is

severe brain damage. Among other things, it has

" released or disinhibited theme reflexea. 1It's

disinhibited other reflexes. I talked before
about a suck reflex. Root reflex. These are
reflexes that are not normally present in ;dults,
because the cortex, the higher-brain. suppresses
them. They are preseﬁt in babies and go away when
the brain develops. They come back after brain
damage.

Q pid you view that on the tape?

x

A I did not gee -- there was sort of a

" little bit of orientation, I think, to the

mother's hand that could be. JIt's not a classic

root reflex. A root reflex is more or less when

-you stroke, there is a visible tuxrning.

Q ° That is called a root reflex?
A Rooting for the nipple,r which babies
will do. That reflex being present in an adult is

just a manisfestation of the fact that there is

850
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loss of inhibitéry cortical input. 1It's
absclutely what you would expect, given her
overall appearance. Given the history of severe
anoxic iniury. N

Q You say anoxic injury meaning lack of
oxygen to her brain?

A And given the appearance of her CAT
gcan, which shows severe damage.

Q@ < Now do most people with, well, what's
called éognitive death or persistent vegetative
state show these reflex actions that you are
referring to? .

A Most do. There is a spectrum, bﬁt
certainly well reported in the medical literature,
that persistent végetative state patients will
moan, smile, cry, laagh, orient to gtimuli. None
of these bahaviors imply awareness. They all can
occur, we.believe, on a reflex basis. .

Q And ;he reflex basis occurs presently
where in the brain?

A Somewhare below that part of the brain
which is involved in generation of consciousness.

The anatomy is a little -- it basically is the

‘upper brain stem. If you have an intact upper

brain stem and everything below that-and nothing

851
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B52
in fact above that, you will have these behaviors.

Q Boas Theresa have the lower and upper
brain stem intact? . - )
A Yes. '
Q - Does she have the cortical hemispheres
in tact?
A WNo.
Q 1 would like to ge into, loéking at the

tape again, you have been describing each of the

behavicrs-you see and give us your understanding

and your egplanation of what those behaviors are
from a medical atandﬁoint, if you are willing to
do that. -

THE COURT: I think he has done that.

MS. FELOS: I would like him to lock at
each)behdviur% We are talking about allegedly
smiling, cfying,)moaning. A number of things. 1
believe that the taﬁe will clgarly show, on
explanation, why that is. How that is occurring.

Then I would like to also, after that, ask him

whether or not there is any reapénsiveness or

congciousness to those, which of course he has
already mentioned.
THE COURT: So why ask him again?

' MS. FELOS: So he can see the tape as it
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853
goes through the proceas.

THE COURT: He has seen the tape. He .
says that doces nét change his diagnesis, opinion,
or anything else. Then he went through about
fifreen minutes of why he feels that way. So how
is seeing the tape again going to -- he has
already offered sur rebuttal testimonf'tc the
tape. So what do we hope to accomplish by looking
at it again? I don't know if we e@en have:a stop
action on the thing?

MR. FELOS: -'I believe there is a pause.

MS. FELdS: At the beginning of the tape
when Mrs. Schindler fs not even near the patient
there is moaning on the tape. '

THE COURT: He already talked about
that. '

MS. FELOS: I had not recognized that he
talked about --

THE COURT: He mentioned it. Looked
like a bit of a amile and then there was a moan.

MS. FELOS I'm not talking about that,
Maybe that is what -- in other words, alao maybe
the question for example I would ask him is at the
beginning of the tape is this patient moaning

spontaneously or is there some stimulus that

-
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854
appears to be causing the moan?

THE COURT: What difference does it
make?

MS. FELOS: = Because respondents are
claiming that the moaning is caused by the voice
of the respondeﬂt. One of the respondents.

THE COURT: He has smeen the tape. Why

can't -you just ask him tﬁe;question?

" MS. FELOS: 1It's a little eagier to look

“at it and respond, than it is to remember the tape

completely. 1'll do that, if you prefer.

''HE COURT: We are getting back  into
this.generéiized discussion of his testimony and
we are not going te go there. If you think you
can make it thatlprecise, go ahead. 1 don't want
to inhibit your abifity toApresent your case, but
you are trying te convince the trier of fact, I
aasume, and I Aon:t know what else he can say to
rebut it except to say it again. But if you think
you can make tﬁat happen --

‘M8, FELOS: I can d; it generally,
judge. |

THE COURT: Okay.

Q (By ﬁs. Feloms) Dr. Barnhill, referring

to a little bit about the tape, because we just
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855
have looked at it again, at the beginning of the

tape, Mras. Schindler is standing away from the
bedaide. The patient is in the bed. Do you hear
moaning at that time?

A Yes.

Q How would you explain that with respect
to medical and scientific evidence? :

A The patient moans. She moaned when I
was there. I read notes on the chgrt that she
moans. She moans. Why does she moan? Could be a
lot of different thinga in terﬁs of possible
reflex behaviors. . Moéning, if it's an indication
or reflex in response to a noxious stimulua, she
might have gas.

Q S0 there could be internal noxiocus
stimulus tﬁings’like constipation, gas? )

A Cohld be a variety of different things
such as that. It would be that you would never be
able to determine that, but cleariy it's
spontanecus. At least as presented on that tape,
it is just an occurrence going on at that time.
Not an apparent response to exterﬁal stimulus.

.

Q Thank you. Then the moaning seems to
stop on the tape. Would you agree with that?

A Yes.
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Q Then the vcoice of the respondent starts.

Would you agree with that?

A Yes.

Q At that point then, Mrs. Schindler puts
her hand under the head of Terri Schindler. Do
you recall what happens then? If you need --

A <No. I think the moaning stops because
the tapé stops. Then the mother goes’ﬁ?er there.
Starts to talk to the patient. Lifts Her head up
and the moaning starts again. The' moaning starts
dgain. Yes! That appears to be the case.

What doea that mean? Well, it can mean
a lot of different things. But one thing that
happened when I examfned this patient -- and I
tried to move her head, which is very stiff, and
held it up to qpe;right -- is that she
moanea. That is presumably anoxic, or what you

would consider if you were conscious, a painful

.
-

stimulus,
To take a muscle that is frozen or
contractured in a pos;tion such as that and to
5en¢ it is gciné to be -- generate a pain type
behavior. It would not surprise me that it did
that. I think ;hat is érobablf what happeked

there.

856
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o] So what you said, only if she were

conscious, would it be pain? So if the patient is
not conscious, then it would be what?

A 1 call it a*noxicus stimulus. One that
the nervous system, on auto pilet, will recognize
as dimagreeable and generate a reflex. A good
example is if you step on a nail. If you are
walking along and step on a nail, you will
immediateiy remove your foot from the nail without
thinkiné about it: It is a reflex. Aﬁéplit
second later, you will have awareness because you
are conscious of pain. But the stimuius will
grill be noxious, and you don't have any control.
You don't have to think about moving your foot to
do that.

Q So that would be the reflex action,

That is what you are seeing on the lifting of the

head and therefore the moaning sound?

~
-

A I think that is a likely cause. I think
she could havé épéntaneoualy started moaning as
well. What I don't think there is is sufficient
indication from that tape, especially in light of
my having examined the patient and generated the
same responses, that iﬁ implies awareness of

anything to generate that responsé.
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Q Thank you. What about what appears to
be a emile or movement of the mouth? How did you
perceive that? .

A First of all, the camera angle was some
such a way that the patient appears to have almost
a smile throughout. 1 think there is a

perceptible change in the facial expression. I

know her facial reflex, facial muscle act1v1ty, is

“intact. It looks more like a grimace than a

smile. There is some kind of facial movement,
What does that mean? Same thing. If we
go back to what I talked about in terms of n
pathological crying states, the}e ig crving
behavior. A change iﬂ the facial expression that
looks mad in people who don't have any feeling in
being sad, it's not necessary to have awareness to
exhibit th%a behavior. Another way to put it is

exhibiting this behavior does not imply there is

‘awareness,

Q Are there any research papers or other
reports that you have referred to that have
augmented your opinion on this matter?

MS. CAMPBELL: Your honor, I object. 1
believe this is going beyond the redirect.
. THE COURT: Going beyond the cross.

858
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Yes.

.

THE COURT: We talked about that.

Q {By Me. Feloa) Now did we talk about
laughing? You did not mention what appeared to be
a laugh. How would yot relate to that?

M5. CAMPBELL: Your Honor, I don't
believe there is ;ny testimony on this videotape
that there was laughing.

MS. FELOS: Okay.

_THE COURT: I heard smiling. <Crying.
Was there any testimony about 1aughing?:

MS. FELOS: I thought I heard laughing.
I could be mistaken. :

THE COURT: You heard laughing in
testimeny, but with respect to the video --

\ MS. FELOS: Again, if the testimony did
say laughing, then we ‘can refer to it.

THE COURT: Are we concluded with the

video? .
MS. FELOS: No, Your Honor.
THE COURT: Okay.
Q (By Ms. Felos} Are there any other what

you would call emotional behaviors that you see in
this tape that ysu recall?

A Not reélly. I think the majority of

.
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what that tape shows is moaning. Some, perhaps,

change in facial expression. Grimacing, which is
something that if you dook at it, you think there
must be emotion there, given this is the bghavior
scene. 1 don't gee anything else on that tape.

Q All right. Okay. How long dc you
believe this tape was? About three minutes?

A Three or four minutes. ‘

Q . How long did you spend with fﬁeresa
Schiave when you examined her?
THE COURT: There is nothing that that
question rebuts in direct testimony to
respondent's case-in-chief, Flease use rebuttal
to rebut testimony, not to bolster his prior
testimony. *
MS. FELOS: Thank you, judge.
THE COURT: Thank you. .
ol {(By Ma. Felos) There has been scme
test imony, noﬁ ﬁhé.tape now, but there hag been
gome teatimony regarding somecne who woke up after
many years in a coma in New Mexico. Are you
familiar with that kind of asituation?

A I read the néwspaper that this had been
mentioned in this case. I have. ’ :

.

Q How might you explain that, if yéu can,
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with respect to this matter?

A If 1 can take a minute and say it Beems
to me that the issue is that allegedly & patient
in a proleonged vegetative state or persistent
vegetative state regained consciousness after a
long period of ti;e. Sixteen years.

1f that happened, I would have to,
without knowing any other information about it, I
would have to believe that patient had a different
type of condition. Did not have the pame sort of
brain injury. Was not a victim of hypoxic brain
injury and did not have the type of severe brain
damage evident on the CAT scan..

There are cases where people have had
soﬁe sort of xeturﬁ to consciousness. As far as I
can tell in reviewing“che literature up to, this
is reported in the medical literature, up to like

two years, ‘those patients did not have gevere

brain injuries on their CAT scans. They had other

types of injurieh. 86 I would have to cohclude,
if that happened, it was a dift;rent type of
injury or it's & miracle.

MS. FBELOS: A}l right. Thank you. No
further questioﬁé of this witness..

.

THE COURT: Thank you. Cross?
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REBUTTAL EXAMINATION CROSS

BY MS. CAMPBELL:

Q tfan‘t it true then that your theory on
the lady in New México is pure apeculation?

A I don't have any other data to go on, 80
that is speculation.

Q  'You have not reviewed any of the medical
information on theé patient in New Mexié&?

A Correct.

Q Ten't it true that your testimony here
is based on your experience and pcholarly academic
scientific medical data? Right?

A Yes.

Q You don't Know for sure exactly whether
there is any emotion that comes out of Theresa;
is that true? .

A For sure with absolute certainly, I
can't say. ’

Q You did testify theré were ribbons of
brain matter in hef; correct?

A Yes., ,

MS. CﬁMPBELL: Thank you. No further
questions. '
THE COURT: Redirect?

‘M8, FELOS: A few guestions.
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REBUTTAL EXAMINATION REDIRECT

BY M8, FELOS:

Q br. Barnhiilj your opinion is based on
your clinical examination of this patient; isn’t -
ie?

A Yes.

Q Is there any reascnable medical
probabilty'that Theresa Schiavo could wake up

without -- could wake up and become conscious?

MS. CAMPBELL: Objection, Your Honor. I

don't believe this goes to rebuttal.

THE COURT: It goes to the absolute
certainty. He can‘comﬁent on that. Objection is
overruled. R

Q {By Ms. Felos) Please answer the
question., Is there any reasonable medical

probability or any probability that this patient,

- Theresa Schi&vo, could wake up and become

conscious and aware of her surrpundings orx

herself?
A No.
Q These ribbons of neuro tissue that have

been mentioned, Bre they connected to anything?
" THE COURT: They were not mentioned.

MS. FELOS: I believe they were
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mentioned on redirect.

THE COURT: Did you?

MS, CAMPBELL: Yes. I did.

THE COURT: I'm sorry.

MS. CAMPBELL: I didn’'t use the word
neuro. _

Q (By Me. Felos! Ribbons in the brain
then, Ribbons of activity you mentxoned I think
previously Could those ribbons or whatever they
are in the brain create -- be the cause of Theresa
Schiavo haying some awareness or ccnsciousgess?

A I don't believe so. I want to ciarify
when you uase the term ribbon, i'm not sure I said
that. The implicatioﬁ is that there are areas
where there im residual tissue within her skull.
I believe based on the entire appearance,
history, appearance of the CAT scan, were _you to

look at that under a microscope, basically it

rwould conaist of large areas of scar tigsue with

occasional nerve cells embedded. 1In those kinds
of, that kind of situation is what somebody in a
peraistent vegetgtivelatate hasg.

Q And these nerve cells, are they
connected to anything? Integrated’ in the skujil

that ultimately could then become conscious?

864
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A I don't think so. No.

MS. FELOS: Thank you,

THE COURT: , Anything further of this
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witnesa?

MS, CAMPBELL: No, Your Honor.

THE CCURT: Thank you, doctor. You may

stand down.

(THEREUPON, THE WITNESS WAS SWORN ON OATH BY

. THE COURT: Call your next witness.

MR. FELOS: Ellen Delancey.‘l

THE CQURT.} .

REBUTTAL EXAMINATION DIRECT
BY MR. FELOS:

Q Good meorning. State your full name,
please. .

A Eilen Delancey.

Q Where do you live? )

A Pipeiias Park.

Q How‘are'you employed, Ma. Delancey?

A Pardon me? 3

Q How are you employed?

A I'm a nurse at Palm Garden of Largo.

Q Can yol telllus your educaticnal
background?

A High school. Nuraing school.
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Are you a licensed nurse?

Q
t
A Yes, sir.
Q How long have you worked at Palm Garden?
A Six-and-a-half years.
Q Do you knowsTheresa Schiavo?
A Yes. 1 do.
Q when did you have, first have occasiocn

to meet Theresa Schiavo?
A Wwhen she was first admitted there, I was

working the floor on ¢ Wing.

Q What does that mean, working;the floor?
A Nurge on the floor,
Q What do your duties consist of?

THE COURT: Excuse me. This is iike
direct testimony. . She is here to rebut something
that the respondents offered into evidence.

MR. FELOS:* That ‘is correct. I will ask
her those questions. The Court needs to know who
she is. A litEle,bit about her gualifications in
order to evaluate her testimony. '

THE COU%T:‘ As to the qualifications,
fine, I think you have estabklahed those. I
don't want a history of what she has done. She is

a nurse. She has been at Palm Garden

‘aixfand—a-haif‘}ears yeara. She has a nursing

866
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Theresa_sbhiavo. that she is aware of pheir

867
degree,. -

Q (By Mr; Felos) Ms. Delancey, there has
keen numerous, much testimony on the part of Mr.

and Mra. Schindler, their children, friends of

presence. . That she responds to jokes,ulaughs at
jokes. Knows that they are there. In other
words, has cognitive -- has cognition. When you
were a nurse on the floor, how often would YOu see
Theresa Schiave?
A Dpaily.
Q Over what period of time were you a

nurse on the floor, on Theresa's floor?

A Approximately four years. N

d When did you stop being a nurse on the
floor? '

A Approximately a year;and-a-half ago.

Q Since yoﬁ atopped being a nurse on the

floor in the past year-and-a-half, how often do
QOu see Thereaaf
A._ It depends on whether or not I have to
go down to C Wing to do Qomething for othe£
residents or do ‘paperwork on Theresa.
' Q On the average, how often?

A I'm down there at least once a week.

4




i Q@ In the six years that you have been at 868
2 Palm Garden as a flooxr nurse, and for your four
3 years with Theresa seeing her almoat daily, now
4 once a week average, have you ever noticed any )
5 cognitive behavior on the part of Theresa Schiave?
& A No.
7 Q ‘Do you believe that Theresa Schiavo is
8 cognitivé? . 5
9 A No. .
10 MR. FELOS: 1 hqve no other gquestions,
11 Your Honor. | . i
12 THE COURT: Thank ycn:l.
13 : MR. FELOS: ‘I do have one other
14 question. Excuse me.,
15 Q There has also been testimony that
16 - ‘ Theresa SCpiavo‘s ccndition has improved in the
17 past. - In the réceﬁt past. In the past yéar or
18 so. Have you noticed, that ia her mentéz
18 - condition, have you noticed any improvements in
20 Theresa Schiavo's mental condition?
21 A No.
22 : Q Ever? -
23 A No. J
24 MR, FELOS: Thank you.
25
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REBUTTAL EXAMINATION CROSS

BY MS. CAMPBELL:

Q Hi, Ms. Delancey. I am Pam Campbell. I

represent Mr and Mra. Schindler. - -
A Hi.
Q - Can you define what you mean when you

say cognitive behaviocr?

A ' ghe cannot respond to a simple command .
Q Have yéu ever heard her lauéh?
A No. As far as, well, I don't know what

you mean by laugh. Have I heard her make.noises?

ves. 1Is it a laugh? That I don't know.
Have you seen her smile?

No.

Q
A
Q Have you ;een her look at you?
A Yes.
Q ~ Have ydou seen her turn her head?
A Ro.

Q Have you ever been in the room or been
present with Terri, either in the hall or in her
room, when Mr, and Mrs. Schindler have been there?

A Yes; I have seen them there,

Q Have you been standing there with Terri

.
.

when they are there?

A No. I don't stay there during their
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meetings when they wvisit her,

Q So you never really witnessed whether
Terri reacts to them differently than she would
react to you? *

A No. N

Q Is thére a note on the front of the
chart regarding whether you are allowed to talk to
Mr. and Mrs. Schindler?

:' MR. FELOS: Objection. That has nething
to do with rebuttal. N
MS. CAMPBELL: No further questions.
THE COURT: Any redirect?
'REBUTTAL EXAMINATION REDIRECT
BY MR. FELOS:

Q Ms. Deléncey, doeg Terri fix her gaze on

something or do her eyes move?

A As far as, you know, movement to follow
you? : L .

‘Q Not to follow., Do her eyes move
randomly? -

A I guess. I mean, tﬁey blink. I don't
quite understand the question,
Q Does Terri :ollow you with her eyes?
A‘ No. .
q But you have been in the room when Mr.

~
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and Mrs. Schindler have been there?

A I have seen them there.

Q Have you seen them enter the room? N
A Yea. A

Q Aa they enter the room, have yocu ever

geen any cognitive response of Theresa?

A:  No.

Q Now obﬁiously you are a nufée and have a
c¢linical background. Do you care about your
patients? ’ '

A ;EB .

MS. CAMPBELL: I believe at this point
he is bolstering.the testimony.

THE COURT: I think so. Sustained.

MR. FELOS: Rothing'further.

, " THE .COURT: Thank you. Anything

further? ’

MS. CAMPBELL: No.

THE COURT: You may stand down, ma'am,
Thank you.

THE COURT: Do you have a witness of a
similar 1ength%

" MR. FELOS: Brian Schiavo:

MS. CAMPBELL: I object to Mr. Brian

‘Schiavo. He has been sitting in the room during
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the trial this week, it's my information. He is

not listed on any witness list.

THE COURT: Don't have to be for
rebuttal.

MS. CAMPBELL: It's not permissible to
be sitting in the trial. s

MR. FébOS: He is not in the courtroom.
As Your Honor -- aa soon as the matter by which we
learned that he might have rebuttal testimony came
up, I ipétructed him out of the courtroom and he
has been out since that time. .

THE COURT: Ms. Campbell?

MS. CAMPBELL: “I'm not sure exactly when
he has been coming in and out.of the courtroom.
Tr has been reported to me, because 1 do not know
érian Schiavo, thﬁt he has been here throughout
the entire trial, in and out. I don't know what
testimony he has heard and what testimony he has

not heard.

- -

MR. FELOS: Your Honor, I could not know
until I heard the respondent's cagse the matter by
-« T eould not have known until that time that

Brian Schiavo would become, would have testimony

in the case at that exact moment. He was

instructed to leave the courtroom. He has not

+
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been in the courtroom since then, to my
knowledge. Opposing coungel can question him.

THE COURT: He was here and heard the
testimony that he inténds to rebut?

MR. FELOS: That I don't know.

THE COﬁRT: Well now, you said when you
heard it, you instructed him to leave the
courtroom. S6 my guess is from that statement
that he was in the courtroom to hear what you
heard. h

MR. FELOS: I believe my recollection
has been refreshed. Mr. 'Brian Schiavo was here
the first déy on the petitioner's case, but was
not here --

MS. FELOS He was not here, Your Honor,
the day that that evidence came out.

MR. FELOS: When that evidence came out,
Your Honor, we said we will need you as a witness,
and of course you can't attend the proceedzngs,
which he had not. Your Honor, you have ‘given the
respondent's great latitude oé introducing

evidence, introducing the video that was given to

us really the night before. The Court has given

great 1atitude‘in allowing hearsay testimony. The

independent beliefs of what witnesses believe.
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I ask the Court to also. I don't

pelieve -- it is a matter of latitude to allow us
to call the witness.

THE COURT: Well, the concern is this . -
witness waa not.ﬁnder the rule of sequestration,
which meant he could talk freely with his brother
or anyone else. Whether here or not, there was no
prohibi;ion about it. Usually a rebu;tal witness
is like this lady that just testifiedr You hear
something and send a subpoena éo come for
rebuttal. No involvement. The whole purpose of a
trial is to have it done fairly.

Yes, I have allowed some things to come
in. Perhaps Bomeljudges, other judges, might be a
little more stringent, but I'm very concerned when
a potential witness -- and no, they don't have to
be listed. That ‘is the law. But when he has an
opportunity to b? achooled by persons other than
yourself -- -

MR. FELOS: I would say if that were the

case, that could be brought out on cross-

examination and would go to the weight of his

testimony.
. THE COURT: No, sir. It excludes the

testimony. See, that is the problem. Mf. Felos,
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if you put a witness on here that viclated the
rule, that witnqsa'a testimony is gone. What you
are suggesting is that I reduce what I think of
the witness. They don't have the same effect.

MR. FELOS: Your Honor, his testimony
does goifo an important point in the mﬁtter.

THE COUﬁT: What evidence supmitted by
respondents do you intend to rebuq?

ﬁR. FELOS: Your Honor,'the respondent
testified and made a point of it in their case
that Theresa Schiave Qas in Philadeiphia when her
grandmother died. T?at was a very important point
they were making because Mr. Schiavo has testified
that Theresa‘'s statement about her intent came
about, on 5 train érip that they toock to Florida
and on that‘cra1n4trip when they got to Eiorida,
during that trip, Terri's grandmother died.

Ahd the?_have introdﬁced that evidence
that, no, Terri was not in Floridg. to attack the
credibility of Mr. Schiave's testimony as to
Terri's intent. And this witnesa.wilg

specifically rebut. This is Brian Schiave, who

tock the trip with Mike and Terri, who will

specifically testify that, yes, Terri was in

Florida with Michael and Brian when Terri's

a

875
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grandmother died.

THE COURT: How does he know when her
grandmother died?

MR. FELCS: He will testify he was in
the Schiﬁdler condo with Mike and Terri. That
Michael called the Schindlers. He was on the
telephoﬁe‘ That when he got off, whenﬁMichael got
off the phone, he walked into thé room and told
Terri and Brian that Terr}'s grandmother died.

THE COURT: That is hearsay. G

MS. CAMPBELL: Even éo, Mr. Felos has
known this is a criti§a1 part of the trial from
all the depositions., If this was such a good,
credible witnesa, I imagine he would have listed
him on thg witness list in the first place.

MR. ﬁELds: I don't see anythigg in the
deposition tehtimdny_of either Mr. and ﬁrs.
Schindler that Terrl was in Philladelphia at the
time her grandmother died. I can see the closing
argument, Well, how can we believe Mr. Schiavo's
rendition of Terri's intent on the train when he
sayé this happened on a trip whem Terri's
grandm&ther died when Teérri was in Philadelphia?

It is.an important point that goes to

Terri's intent and credibility on his statement.
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They brought it' out many times in their case. 1
believe it is important to rebut that.

THE CCURT: Nowhere in the deposition of
anybody does it come out that this statement was
made and who was present?

MR. FELOS: I don't recall a atatement
in the depoaition by Mr. and Mrs. Schindler,
¢ither one of them, that Terri was in Philadelphia
at the'ti@e of the grandmother's death. And
Your Hoﬂbr, even if they had, even if fhey had
gsaid that in the deposition, the‘fact is I did not
discover or find out about that witness until
later. . h

I mean, Your Honor, é made the same
argument about the.viaeotape. That respondents
had two years in this case {o ask the Court for
permission to do a videotape. I get sprung with a
copy of a viaeotape the day before trial. So the

*

fact that this -- that the case has been litigated

" and depositions were taken is, you know, not the

point. . |

The peint is I have found out about this
evidence. I found out about this evidence during
trial.

THE CQURT: Now my notes do.not reflect
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where she madé the statement.

MR. FELOS: Excuse me, Your Honor?

THE COURT: My notes do not reflect
where Terri Schiave made these statements that he
attributes to her. ,

MR. FELOS: Your Honor, 1 believe the
testimony --

THE COURT: I don't care what the
testimon? was. I'm telling you the notes this
case is gging te be decided upon do not reflect.

I saw waﬁching TV. Saw people on life:ﬁuppcrt.
She told him she did not want to live like that.
That is a paragraph after he talke@ about her
grandmother. '

MR. FELOS: Mr. Schiévo -- it may not he
in your notes, Your Hénor. You are going to have
the testimony transcribed as to conversation.

THE COURT: Not of Mr. Schiavo.

MR. FELOS: Mr. Schiavo alsc testified

that he had a cdénversation with Terri on the train

" to Florida in which Terri said, concerning her

uncle, I'm concerned about my uncle because who is
gbing to take care of him when grandma dies,
THE CCURT: Okay,

MR. FELOS: ‘The uncle was disabled and

878
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gshe told Michaei if I have to be cared for by
others, please don't let me live like that. 1
believe that is what Mr. Schiavo testified to.

THE COURT: .Does it matter where that
statement was made? Does it matter that the
grandmother was in the hospital for electrolytes
or whether grandmother was in the hogpital for
pneumonia?

7 MR, FELOS: 1If the Court is saying, vyes,
! believe the statement was made, I found that
credible, it makes no difference, but the
argument -- .

THE COURT: Mr. Felog, I'm not séying
anything other than the fact that where she was
when she made the statement or when she made the
statement does not appear teo be as important as
you think iﬁ is, Now back to the original thing.
Is all he is going to testify to is that grandma
died in March and Michael and Terri were in St.
Petersburg at that time?

MR. FELOS: With them. That is correct,
Your Honor.

THE COURT: Thie case turns on that;
right?

MR. FELOS: Your Honor, Ifm not the

879
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trier of fact. I don't know in the Court's mind

what this case will t&rn on. I do expect to hear

in closing arguments, don't believe Michael about -~
the conversation on the train. He said this
happened wheh Terri’s grandmother died and it did

not. 1f respondents wish tc waive that position

. or argument --

s

THE COUﬁT: The issue is not what they
do. The issue is do you have a right t§ put a
witness on-the stand that has been:in the
courtroom dJring part of the ttrial. Do you have a
right to do that. Thét ia the issue.
Secondarily, how are you geoing td pasa a hearsay
objection? ] .

MR. FELOS: Well, number one, 1 don‘t
know if a hearsay objection will be raised.

THE COURT: I think it probably will
be. Wouldn't you raise it, Mr. Felos, if YOu were
in Ms, Campbell's'poaition? ﬁ

MR, FELOS: I would say, number one, it
falle under thei under a spontanedus statement or
alao an excited utterance. Also,‘I’m not offering
the statement for the truth, but I ——'

THE COURT: Oh yes you are. For crying

out loud. 'The truth is grandma died that day when
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they were in Florida. What else would you

possibly be offering that for? This testimony you
are intending to offer, I think, is just full of
problems. I think it's been a clean trial thus

far, and I don't want ;o mess it up at this
juncture. Brian schiavo will not be permitted toe -
reatify.

MR. FELOS: I would like, for the
record, to make a proffer of his testimony.

THE COURT: If you want to proffer when
I leave for lunch; you can do that. '

MR. FELOS: I think it’'s eufficient for
me, Your Honor, just to m;ke'a for;al proffer for
the record as to my --

THE COURT+ :Mr. Felos, I'm not sure I
need to hear anymore‘about what ﬁe might say. I
think I'm a little more sopﬁisticated than a
jury. You try cases with me. I don't want to
lock at décuments:until 1'm ready. I'll-leave the
courtroom. “you may make your proffer, then break
for lunch, and come Sack at quarter after 1:00.
How is thaﬁ? - h

MR. FELOS: All right.

THE BAILIFF: All rise.A Court stands in

recess.

.
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{THEREUPON, THE JUDGE LEFT THE COURTROOM AND

THE COURT REPORTER SWORE THE WITNESS ON OATH.)
PROFFER TESTIMONY DIRECT
BY MR. FELOS3:

G State your name, please.

A Brian Schiavo.

g  Where do you live?

A I'm sorry. I live in Sarasota,

Q  Are you related to the petitioner in
this casé, Michael Schiavo? .

A Yes. He is my brother.

Q Did you have an .occasion ‘to take a train
trip with Michael Schiavo and Theresa Schiavo to
Florida?

A Yes. I did.

Q Do you recall when that was?

A It was approximately March of 13586,

Q And at that time, was there anything

particular about that time that you remembered

about the trip in terms of some sort of accident

.

or calamity? : .

A Yes. Unfortunately, on our way back
after our vacation, after on our way back to the
train station, wé had & rental car. I

unfortunately totaled the rental car. ~ So that

.
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kind of delayed ocur trip home.

Q Where did you stay after the rental car
was totaled? Where did you stay that evening?

A We went back. The tow truck driver was
kind enough to give us a ride back teo Mr. and Mrs.
Schindler's conde, at Isla Del Sol is where we
spent the week, and we spent the night there.

Q ckay. Do you recall any telephone
conversations made by either Mr. Schiavo or
Theresa Schiavo that evening?

A veah. When we got back, cbviocusly we
were all shaken up. Concerned about how we were
going to get’ home. - That kind of thing. BQt 1
remember we called the Schindlers to let them know
we were going to be late. We had the accident.

We talked for a bit. * At that time, we found out
that Terri's grandmother had passed away.

Q How did you £ind out? .

A I .think it was Michael who was on the
phone . Michael told Terri after he got off the
phone. He was talking to the Schindlers.

Q When did you all -- did you return to

the Philadelphia area after that?

A veah.' The next morning, If I recall

correctly, I think it was Mr. Schindler's friend
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that we called -- it was either a friend or cousin
1

of the Schindlers -- to give us a ride to the

train station over in Tampa. We did not have any

tranasportation. That is how we got that together.

Q Do you recall a funeral for Theresa's
grandmother?

A I don‘g recall the funeral. No.

Q Had you ever taken a trip with Michael

and Theresa to Florida before that occasion?
A  ‘Yes. It was about, I guess, about f{ive
to seven months prior to that. We had ‘such a good

time on that trip, we decided to make a second

trip, ’ ‘ .

B o} The first trip, was that train or plane?
A Plane.
Q Do you khow whether or not Mr. Schindler

was in Florida during‘the ocrcasion of your first
trip?

A The first trip he was. Yes. “

é How do you know that?

A He piékéd us up from the airport. We
had a good time. A lot of Eun{ He also toock us
back after. "

MR. FELOS: I have no other guestions.

Did you want to ask any?

B84
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MS., CAMPBEL: No. No questions.

(THEREUPON, COURT WAS IN RECESS FROM 12:10 - -
1:15 P.M,) '
THE BAILIFF: All rise. C(ircuit court
is back in session.
© THE COURT: Be seated, please. Okay.
Mr. Felos? ’
MR. FELOS: We call Joan Schiavo.
THE COURT: Thére is very little in this
proceeding, other than quite serious things, but
in June of 'B4, the riewspaper things, Robert Shonz
was gelling Hertz‘for $3.88,
Brian Schiavo, he made the reguest, and
I would not talk to him outside, but if either of
you have a problem with him being in the
couréroom?

MS. CAMPBELL: I don't have a problem

B

with it,

THE COURT: Mr, Felos?

MR. FELOS: No objection.

THE COURT: Okay. Mr. Sheriff, advise
him, Brian Schiavo can be back in th; courtroom,
since there is no objection.

~ (THEREUPON THE WITNESS, PREVIOUSLY SWORN,
TESTIFIED AS POLLOWS:)
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REBUTTAL EXAMINATION DIRECT

BY MR.:FELOS: ~
Q State your name, piease.
A Joan Schiavo.

THE COURT: Note you are still under
cath. ‘

Q {By Mr; Feloa} There has been testimony
raised in the respondent's case about éhe status
of Terri a#? Michael's mérriage before the
incident in Februafy 1950.

A Um-~hmm. ‘

Q As I recal}, even after Terri moved to

Fflorida, you twe remained close friends?

A Yes. We did.

.Q How often did you speak on the' phone
together? .
A When she moved to Florida, I would say

out of seven days, maybe five.

Q In that relationship, after she moved to

.Florida, you still confided in each other?

A Yes. We did.
" Q pid Terri ever mention anything to you
about wanting to divorce Michael?

A Not at all. - Never mentioned it one

time.
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Q Describe to us, please, from your

talking with Terri during that time period, how .
the relationshipewith Michael was.

A  She didn't see Michael a lot because he
worked a lot. Hia hours were crazy at the time,

She missed him, but she kept hergelf busy. And

she wanted to bhe éround him. She 1oveé him.

Q nid she ever say I don't love Michael
any more? ’ ‘
A Yo
Q I want a divorce?
A No.
Q He is too ;ontroiling?
A Not at all.
Q He yelled at me because I got my hair
colored? _ |
A Not at ail. )
MR. FELOS: No other questions.
THE COURT: Thank you. Cross-
_examination? ; '
MS. CAMPBELL: No, Your Honor.
p THE COURT: . Okay, ma‘aﬁ. You may step
down. ‘ ’

' THE WITNESS: Okay. Thank you.

MR. FELOS: May the witness stay in the
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courtroom?

THE COURT: Is there a problem with
that? :

MS. CAMPBELL: No, Your Honor.

THE COﬁRT: Thank you. Ma'am, the rule
is still invoked. Don't talk to anybedy other
rhap the lawyers about your testimony, or the
case, until all the testimony is concluded.

THE WITNESS: Thank you. ‘

MR. FELOS: Diane Gomes.

_ THE BAILIFF: Stand right here. Face
the judge.‘ Raise your right hand to recelve the
cath.

(THEREUPON,‘THE WITNESS WAS SWORN ON OATH BY
THE COURT.) ) '

THE COURT: Thank you, ma‘'am. Have a
geat in the witness chair, if you would, please.

* REBUTTAL EXAMINATION DIRECT

Y MR. FELOS:

Q grate your full naée, please.
A Piane éomes.
Q Whé?e do you live?
A Laréo. Florida.
Q0 Mg. Gomes, do you know a Theresa

gchiavo?
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Yes. 1 do.

Tell me when you firat met Theresa.
It was back,in 1984.

Um-hmm.

At Sabal Palms Nursing Home.

Would that have been 19947

‘94, I'm sorxy.

F o0 » 0 »r O

¢ .In what capacity did you meet or see

Theresa Schiavo?

A 1 was a care giver for her.
Q Who were you hired by?
A Her husband.
Q Could you briefly describe how often you

aaw Theregsa and the nature of your duties?
A ! saw her probably five or six times a

week., It wasn up to eight hours a day.
Q Um-hmm. . .

A I would go in and care for her. Do her

) private needs. 'Eﬁerything. Try, you know, toc get

her up. Then we walked around. the nursing home.
Stuff like that.

And you stopped that in 19967

Yen, gir.

Have you seen Theresa since’ then?

L o B A o

Yes. I have, sir.
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Q  Why is that?

A She fust became a friend to me,

Q How cften have you seen her since 19967
A Oh, a bunch of times. Like every three

or four menths I go ip there.

Q Is it fair to say you are fond of
Theresa?

A Yes, sair.

Q In all the times that you have been with

Theresa, working with Theresa, seeing her five or
six times a week,.visiting her a{terwagds, have
you ever noticed any cognition or awareness on the
part of Theresa?

A Ne, s8ir. . )

Q Did you work -- was one of the days you
worked Sundays?

A Sometimes. - Yes, sir.

Q How often -- did you ever see Mr. and
Mrs. Schindler visit Theresa?

A Not verf often.

Q Could ydu explain what that means in
terms of time? Once a week? Month? Once a year?

A Maybe once a month.

Q How often would Michael gee Theresa?

A~ Michaél was there almost every day

830
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unless hé had to go to class.

Q How much time would he spend there when
ke came?

A Lots of time.

Q More than aa hour?

A Oh, yeah.

MS. CAMPBELL: I object to this line of

questioning. I don't believe it's in the nature

of rebuttal. I don't know if there has been

testimony or controversy that we have presented

Michael as not spending time there.

MR. FELOS: There is evidence in the

guardian ad litem’s repofﬁ. He makes reference.

I pelieve he also made, not in his testimony, but

makes reference in his report to the effect that

Mr. Schiave's interest in Theresa waned after the

malpractice award or after he realized that there

was no hope of recovery. It would go to rebut

that .

+

THE COURT: He said his interest waned

in pursauing medical extraordinary care.- I don't

think he mentioned, and 1 hav; not read his

report, Mr. Feloa. put I don't think he mentioned

het.

Y

_anything about he quit going or slacked off seeing

Do you want to take a minute and look at his

891
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report 50 you can point that out to me? 092
MR. FELOS: Yes. Let me take a look at

nis report.
THE COURT: I think we are on Page 5.

»

Nothing there about his being there or not being
there. It talks in terms of treatment. Did you -
have something else?

Mﬁ. FELOS: He does -- nc. 1 don't see
a apecific reference. You are right, Your Honor.
I don't sée a specific reference on thgt.

THE COUﬁT: Therefore, objection will be
sustained. '

Q cﬁ’y Mr. Felos) Ms. Gomes, did ydu ever
gee Theresa moan?

A Yes, sir.

g Um-hmm. D%g you ever see Theresa make
other sounds?

A Not really. Couple of groans or
something during her female time. )

Q Have you noticed any improvement in
Theresa's mental condicion over the period you
were with her?

A No, air.

Q In the time you visited with her

afterwards?

.
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A No, sir.

MR. FELOS: I have no other questions.
REBUTTAL EXAMINATION CROSS
BY MS. CAMPBELL:

Q Good afternoon. My name is Pam
Campbell, attorney for Mrs. and Mrs. Schindler.
Ms. Gomes, have you seen Theresa in the last year?

A ‘Yes.

Q ' Have you been there in the l;st year
when Mr. and Mra. Schindler weré presgernt?

A No. I just dropped in to visit her.

MS., CAMPBELL: Okay..  No further
questions.
THE COURT: Thank you. Any redirect?
Thank you, Ms. Gomes.” You may step down.
MR. FELOS: Call Mr. Schiavo.
THE BAILIFF: You are still under ocath.
kTHEREHPON, THE WITNESS, PREVICUSLY SWORN,
TESTIFIED AS FOLLOWS:)
REBUTTAL EKAMINATXO& DIRECT
BY MR. FELOS:
Q Mr. Sc¢hiavo, you heard the respondent's

évidence regardlng what they believe to be

" Theresa's awareness. You have seen the

videotape. Does that in any way alter or change

“

893
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your testimony regarding Theresa's mental status?
1
A Ne. It dees not.
Q Have you witnessed Theresa mcan or have

the similar type of physical responses she did in

this videctape? .
A Many times., Yes,
Q Can you tell the Court, for instance,

what was occurring on those times?

A Terri moans a let when she is in a
laying position and you sit her up to p}ace her in
a chair. She will moan. Terri will moanr when you
turn her over. Terri will moan when you pull her
arms straight out. .

Q There was. some testimony about
discussions or plans, if the malpractice case was
successful, to have Terri brought home te live in
a home sBetting. After the malpractice award, was
Terri ever brought into a home setting?

She was brought home with me. Yes.
How long did that last?

Firét't{ﬁe approximately four months.
After the malpractice suit?

Oh, after the malpractice auit?

Yes,

Um, brought her home ~- I'm trying to

OO0 > 0 P O »

.
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BS5
remember every place she's been. She went to

College Harbor. Bayfront. Approximately about
four montha after the malpractice suit.

G As guardian of her person, why haven't
you decided to bring Terrl to be cared for in your
home or a home setting?

A Terri ig very difficult to take care
of. She rieeds a lot of care. A lot of attention.

Q " Um-hmm.

A It's very difficult to do in a home
setting. .
Q Diane Meyer testified that she believed

Terri was not eating her food and she said she
told you about that. Did Diane ever tell you
anything about an eating problem with Terri?

A Absolutely not.

Q Did you qo anything whatsoever Eo poison

the relationship, friendship, between Terri and

"Diane Meyer?

+

A Absolutely not, .

Q We have heard testimony from many
witnesses -- or from Jackie Rhodes. Did you ever
monitor your wife's miieage on her car?

A Of course not. Why would I want to

monitor her mileage? Shé was free to go ag she
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pleased.

Q pDid you yell at your wife because she
had her hair colored? ,

A Of course not.

Q Did you'ever'-— how would you describe
the status of your marriage before the incident?

A Terri and I had a very loving marriage.
He had.ogr problema, just like every other
marriage-does. Terri never ever mentioned to me
about divorce,

Q Did she ever say I don't :love you
anymore, Mike? )

A Not at all. .The night before it
happened, éhe told'mé she loved me.

Q Where was Terri when she had gallbladder
surgery? The surgery to have her gallbladder
removed? What facility was she in?

A Falm Garden, Largo.

Q Not Sabal Palms, as testified to by
Mrs. Schindler? ’

A No.

Q Where was Terri when her paternal
éranﬁmother died? A

A Terri was here with me in Florida.

Q How do you remember that? How dé you

896
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know that?

A Because we took the train down here,
and when we got down Here, before leaving, we got
into a car accident.

Q Um-hmm.

A And when we got back, the driver of the
tow truck took us, graciously, back to the
condominium.

Q Um-hmm. ~

A I called and talked to Mrs. Schindler
perscnally. Told her we were going to be late.
We were in the car accident. She gave us the
number -- I don't know if it was a cousin or
friend -~ who came and picked uas up the next day
and took us to the train. But during that
conversation, Mra. Schindler told me that Terri's
grandmother passed away. .

‘ I specifically remember asking Mrs.
Schindler why didn't you call us during the week.
She said what are you going to’ﬁo. There is
nothing you could have done here. 1 hung up the
phone with ﬁrs.:sChind1er. I went into the living
room and told Terri her grandmother had died.

Q.. You were on that Floridé trip also with

your brother, Brian?
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A Yes.

Q That is the trip you went to Florida on
the train?

A Yes.

Q Had you and Terri and Brian taken any

other trips to Florida together?
I be}ieve it was October of }85.

Do you know where Mr. Schindler was?

»o0 »

Mr. Schindler was here on vacation.

Q I believe Mrs. échind}er.testifiéd that
she got hope from a Dr. Yinghling, who had come
from California, about a year after the implants.
Were you here with Dx. Yinghling?

A Yea, I was.

Q Was there anything hopeful that occurred
as a resulk of Dr. Yinghling's visit? K

A N&.' There waa not.

Q To your knowledge, ia there any
treatment at Shands Hospital that can help Terri?

A Ne. There is not.

Q Are ypu aware of any treatment anywhere
that can help Terri? A

A There ia no treatment anywhere that can
help Terri. No:

Q 1f there were, what would you do?

898
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I would be there in a heartbeat.
Are you indebted to Mr. Schindler?
No., I'm not.
Does he owe ;ou any money?
Yes, He doesn. ~
For what?

He bought my vehicle from me and he also

used my credit card.

Q

. Did he, waa there any agreement for him

to pay you for this vehicle?

A

oo ¥ 0O PO

Q

Yes, A verbal agreement.
Héw much? ' :

2000,

Did you ;ranéfer title to Mr. Schindler?
Yes. 1 did:

Did he pay you any money?

One dollar.

When you say he used your credit card,

that was a credit card for what store?

A

Q

Montgomery Wards.

Do you know what Mr, Schindler used the

credit card for?

MS. C&MPBELL: Obtection, Your Honor. 1

believe there was testimony on cross with Mr.

Schiavo on Monday regarding, since we don't have
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the transcript it's hard for me to say, but that
he didn't recall any charges on anything, charge
card, any money that Mr. Schindler owed him.

MR. FELOS: I don't recall that, but you
can certainly cross-examine about that.

MS. CAMPBELL: I think the testimony now
is differpnt from what it was on Monday.

THE COURT: I don't recall tﬁat either.

MS. CAMPBELL: I believe it was toward
the end of my cross-examination there was a
discussion regarding -- would you like me ﬁo .-

THE COURT: I recall.the lawyer sending
the Schindlers a demahd letter in '93, plus or
minus, but I'm not sure why.

M8. CAMPBELL: I believe the follow up
question was was it for any credit card charges.
1 thought hia tesﬁimony was he didn't knéw'or no.

THE COURT: That would have to do with
the demand note. It may or may not have had to do
with -- if you have a copy of the letter.

Q (By Mr. Felos) Mr. Schiavo, do you
know what Mr. Schindler used your Ward's credit
card for? .

AT A lounge chair. I believe a tubie.

Q Was there any agreement as to repayment
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of those funds? !

A Yes.

Q What was that?

A That he would pay it back.
Q bid he?

A No. He-did not.

Q Robert Schindler, Jr. was asked what he
believed Terri would want in these circumstances
if she Qerg aware of what was occurring. I will
ask you the same guestion. What do youibelieve
your wife Qould want, if she knew what was
happening to her now? ,

MS. CAMPBELL: I obﬁect. I don'ti
believe that is proper for rebu&tal. I believe
Mr: Schiave already teétified to that on direct.

MR. FELOS: .I never asked him that
question, Your Honor.

iHE COURT: It does not matter. His

13

opinion does not rebut someone else's opinion. So

‘we are in rebuttal. You are asking him to rebut

Robert Schindler Jr.'s with his’ own opinion. That
is not rebuttable, - He has not challenged his
opinion, his belief. Hie belief is not based on
facts that he can rebut, o I'm going to sustain

the bbjection.
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MR. FELOS: I have no other gquestions.

THE CCURT: Thank you. Cross?

MS., CAMPBELL: No guestions, Your Henor.

THE COURT: Thank you. You may step -
down. .

* THE COURT: Further witnesses?

MR. FELOS: We only have Mr., Sheehan.

We have discussed this before. I have spoken with
him. He advised me that he would be a;ailable to
testify at %:00 a.m. tomorrow morning.

THE COURT: So {f we have -- do you have
ahy sur rebuttal?

MS. CAMPBELL: No, Your Honor.

THE COUR%: S0 I guess what we do now,
unless you want to do.closiﬁgs before you get done
with your witnesses, I guess we will stand in
recess until 9:00 a.m. -

MS:_CAMPgELL: Would it be the Court's
plan to go direétly into closings at the
conclusion? .

THE COUR%: I offered you attorneys an
either/or. I’lf'still,stand behind that. If you
want to start at-9:09 and go directly to closings,
that is fine. 1If you want to start ag 1:30 and go

directly to closings, that is likewise fine. I am
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363
at your disposal.

MR. FELOS: I would prefer to go into i
closing arguments direétly after Mr. Sheehan's -
brief testimony.

THE COURT: ‘That is what I intend, but
if both, you.all wanted to spend the morning
preparing closings, I can live with that.

- ﬁs. CAMPBELL: That is perfectly fine
with me to just go‘into closings after
Mr. Sheehan.

THE COURT: That is fine. We will be in
recess until 9:00 a;m. tomorrow morning by the
courtroom watch. ] ‘

THE BAILIFF: All rise.r Court stands in
recess.

{THEREUPON, COURT RECESSED.AT 2:00 P.M. AND
RECONVENED AT 9:00 A.M. ON 1-28-00.) :
THE BAILIFF:i All rise. Circuit Court is
back in session. Be éeated, please. ‘

THE COURT; Mr. FeloQ, ready to proceed?

MR. FELOS: Yes, Your Honor.

THE CogRT: Ma. Campbell; are the
respondents ready? '

MS. CAMPBELL: Yes, Your Honor.

;

THE COURT: Call Mr. Sheehan, I guess.
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MS. CAMPBELL: I, at this time, I would

also like to renew my objections to Mr. Sheehan on
the grounds of relevancy and attorney/client
privilege as we discussed previously.

THE COURT: | Let's get that out on the
table and see what it looks iike. Let's take the
relavancy first,:since I've wrestled with that
since last week. What, other than impeachment,
what does his testimony have to do with what I
need to decide in this case?

MR. FELOS: Your Honor, I think the
motivations of the parties are very relevant to
reaching the truth of thig matter., We have heard
from the respondents what théir motivation;in the
case is. -

Mr. Schindler has stated he would do
anything to keep his.daughter alive, yet he
dismissed with prejudice a suit in which he
alleged my client was found to give medical
treatient. ‘The game matter which he is ;pposed to
in this action, he dismissed with prejudice. His
explanation for that is I didn"t knew. I think
it's relevant to ghow his answer was untruthful.

THE COURT: Mr. Felos, even if to

‘convict of perjury would be material, I then get
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back to the rélevance. What issue in this case
does the qualit; of the dismiesal of that earlier
action touch upon?
MR. FELOS: Mr. Schindler also

testified as to a conversation he had with his
daughter surrounding the placement of a respirator
on his mother, which 1 assume was offered to show
some intent about his daughter. That his daughter
agreed with the decision concerning artificial

life suppért regarding his mother. Placement of

the respirator. - “

That specific testimony, I gather, was
offered on the part of the respondents to ﬂhow
something abiout Theresa Schiavo's intent. Whether
this man is truthful, whether the rendition of his
testimony is truthful, is very relevant to the
Court to be able to test the validity of that
particular relevant statement and to the extent wo
can show on rebuttal that his teatimony was for
the truth, this is relevant. A

THE COURT: Ms. Campbell?

MS. CAMPBELL: I havé ne reaponse.

THE COURT: So if you ask a witness was
the sun shining the day before the accident and

ﬁhey said no, yéu would want to bring in a.
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906
meteorologist to show iv was cloudy that day, even

though it had nothing to do with the accident?

MR. FELOS: Your Honor, this is not a
question about the sun shining. 1 may not want
for call a meteorologist and say the sun was i;%ﬁ
shining.

- ,THE COURT: It is the same thing. 1

think you have to concede, because youﬁhave not
met it, swear that the quality of the dismissal in
1994, I think, has nothing to do qith anything I
need to decide in this trial. It is totally
collateral. It is totally pefipheral, hanging out
there. :

MR. FELOS: By the same token, Your
Honor, what did the atatus of Mr. and Mrs.
Schiavo's marriage have to do with the specific
matter of intent? I objected at the time -and that
whole area that the respondents were allowed to
bring in was allowed. We would have had a trial,
1 suppose, in a half a day, just having three

witnesses, and the only questions would have been

' what did Theresa Schiavo say.

But that was not how thig.trial was

conducted and there were many, many collateral

matters.. And:I think the Court, for good reason
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on many cccasions, said, yes, there are additional
matters which may bedr on this case and the
credibility of witnesses and what happened here. . ‘
Such as the ataﬁha of the marriage, which was
brought in.’

Certainly the prior litigation was well
discussed and was well -- was a major matter
before the Court.” And to have this mQh say he
wants to safe his daughter's life, yetlhe
dismisaes a legal action which he Eupposedly could
do that --

THE COURT: . Whether it was dismissed

with prejudice or without prejudice, it was

‘dismisged. You have the same argument either way,

don't you?

‘MR. FELOS8: No. This is the -
dis:iﬁction:.

THE CbUﬁT:' I know what the legal
distinction is, Mr, Felos. My:guees is the
atatute might have run. It is six years old now,
those allegations, Be that as it may, the
;rgument is thag he dismissed it and I don't know
what prejudice ham to do with anyéhiné,

Are you suggesting that he can never

bring up a remcﬁal action against Mr. Schiavo
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ot
based on neglect?

MR. FELOS: Not on the same grounds.

THE COURT: Note solely on the same
grounda. ’

MR. FELOS: That is the distinction.

THE COURT: But he is not attempting to
do that.

. MR. FELOS: Your Honor, I have no wish
to argue with the Court.

THE COﬁRT: Well, attorney/élient
privilege might solve that problem. I know he
testifiedrfpat his attorﬁey did o; did not say. I
think clearly an aﬁtorney can testify as to
whether or not hq waé his atto;ney; could he not?

MS. CAMPB%LL: Yes, Ydur Honor.

“THE COURT: That-is one area that may
not be barred under any extenﬁ.

" MR, FELOS: He has also specifically,
has teetified as, to discumsions with Mr. Sheehan
and we have the relévant portions of his -- the
relevant ?ortiohg of his depésition in which he

paid, he was qsked, "Mr. Sheehan dismissed your

 claim with prgjudiéeAwithout explaining to you

what that meant?" Answer. "yes, 1 had a brief

discussion with him, but it was never explained to

908
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us the ramificatione of dismissing this charge

with prejudice.®

THE COURT:, I'm not sure what the

ramificationa are. The text book definition of

what prejudice is.

not only did Mr. Schindler say he didn't know what

dismiésal

MR. FELOS: I cited that to point out

with prejudice was, that was based upon

a conversation where he said I had a discussion

with Mr. Sheehan on the questién ¢f waiver. When

you testify as to your discussion with your

attorney,

waiver.

believe this part of the argument is not as sirong

the law on a subject, that acts as a

THE COURT: He certainly did testify.
MS. CAMPBELL: Your Honor, candidly, I

as the other part. 1 believe there has been

poteritially some waiver.

Sheehan. Again, I still don't’ think that this has

any great

THE COURT: I guess I']l)l hear from Mr.

impact on what I need to consider, but

I'1l allow it.: But ba very precise with your

"questions.

MR. FELOS: I will, Your Honor.

THE COURT: Thank you.

909
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THE BAILIFF: Stand right here. Face

the judge. Receive the cath.

{THEREUPON, THE WITNESS WAS SWORN ON OATH BY

THE COURT.)

THE BAILIFF: Step up to the witness

box and be seated.

» O » O ¥ O

Q

REBUTTAL EXAMINATION DIRECT
BY MR. FELOS: 't
gtate your full name, please,
James Sheehan. ,
How are you employed, sir?
I'm an atto;ney,
Were you an attorney in 19937

Yen. .

pid you have an occasion to represent a

Mr. and Mrs. Robert Schindler?

A
Q

Yes. I did.

waé thaf in an action regarding a

petition they filed to remove Mr. Schiaveo as

guardian of Theresa Schiavo?

A
Q

That ‘is correct.

Sir, that pétition you giled on behalf

of Mr. and Mrs. Schindler was dismissed with

prejudice; is that correct?

A

. Yes, +

910
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1 believe there is a notice of

Q
dismissal?
L}
A Let me clarify. There was a voluntary

diemissal with prejudice.

Q

Am I correct that there waa a notice of

voluntary dismiasal with prejudice signed by you

filed with thas Court?

A
Q

Yesn.

Mr. Schindler has claimed at the time

that o;curred, and 1'11 read you his words, *he

had at that time removed himself as our attorney

and was not our attorney." Is that tree? Did you

file that dismissal, notice of voluntary dismissal

with prejudice, when you were no longer the

Schindler's” attorney?

A

No. Juat teo clarify my answer, no. No,

that i8s not true. I was still attorney of record.

Q

Had they dilacharged you when you filed

that document?

A

.If I --. 1 don't know if that really <an

be answered. in a yes or no answer, 1'd like to

explain a 1ittle of the circumstances, if 1 could,

Your Honor. . .

A

.

THE COURT: Yes, sair.

About a year prior to my filing that

11



*

912
notice, 1 had spoken with my clients. Once again,

judge, this is an area of privilege that I don’'t
know if the Court has ruled on or not.
THE COURT: It has been waived. Pretty
much conceded that. -
A I had ﬁad a conversation with my clients
and I had expreaaed an interest to withdraw, and

they had asked me not to withdraw until they had

time to oﬁtain another attorney. So I sald fine.

For a year I did not do anything on the file, and
nothing was done on the file, and ;he oﬁly reason
that the voiuntary dismissal was ffled is because
after the ené of a_year we werd coming up on
dismigsal for lack of'iny activity in the record.
K That is ;hen I contacted my clients and

that decision was mad;, but‘I think it would be
reasonable for a non-lawyer to Aasume that I was
no longer Yepresanting them because we had had
that diacuuﬁicn, and a year had passed and I had
not done anything in the case. . A

»Q (By Mr. Fglos) Was the dismissal with
prejudice that you filed done with the consent of
your clients? ‘

‘A Yes.

Q . With their knowledge?
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A Yes.

8] Mr. Schindler stated, he was asked a
gquestion, "Mr. Sheehan dismissed your claim with
prejudice without explaining to you what that
meant?" Answer. Yes. Did you dismiss the
Schindler's claim with prejudice without
explaining to them what prejudice meant?

A I don't know if I talked to Bob

directly.,;z know 1 spoke with Mary. I know that

VI wrote them a letter explaining what it meant.

o] Did you do that before‘the dismissal was
filed? : .
A Yeg.
MR. FELOS: T have no other questions.
THE COURT: Croas?
REBUTTAL EXAMINATION CROSS
BY.MS. CAMPBELL:

Q Good morning, In that issue that you

were aésiating them with as far as the petition to

remove Mr, SChiAVO‘aa-the guardian, was the
removal of a-faediné tube ever an issue in that
action?

MR. FELOS: .I believe that is way beyond
the scope of this examination. This was merely

rebuttal on one issue, She's raising hew issues,
" ; &
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THE CQURT: Overruled.

A No.

Q {By Ms. Campbell) Did you ever tell Mr.
and Mrs. Schindler they would never be able to
have Mr. Schiavo remo;ed as guardian in the
futura? )

A No. 1I'1ll tell you exactly what I told
them. My statement to them was if you file a
voluntary dismissal -- and once again this was not
a statement to Bob Schiavo; 1 discussedﬁit with
Mary and I did wrife them a letter -- bﬁt in my
letter I explained to them a dismissal with
prejudice méant you coulddnoﬁ litiéate any bf the
iéaues in th; specific factual ‘issues that were
litigated in this g&sél

if somethin? arose in tﬁe future, some
new facts that caused you to file another
petition based on new grounds, ﬁhat that would not
be covered by the dismissal. '

Q As ‘part of that dismissal, was there an
agreement as to the pﬁyment of the opposiﬁg side's
fees and costs? )

A The reason, and this is just from my
memory, the reaégn we antered into.the dismissal

basically was so that both sides would handle

»
- . ¢
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their own fees ;nd costs. That was kind of the

reason that we decided to do that. Because if the
case were dismiseed as it stood, my cliente might
be responsible for fees and costs, and I wanted to
make sure that did not happen. *

Q Was Mr! Schiavo -- or Mr, Nilsson, the
attorney representing him at the time, was there a
discussion as to the Schindler's requeat to pay
for thei;‘fees and costs? The Schindlers to pay
for Mr. Schiavo's.fees and coats? "

A I don't know that the issue was about
fees at that point in time, but normally costs are
awarded to the prevailing party. Since the
petition was filed by the Schindlers, if the case
was ultimately diamiséed for whatever reason,
Michael Schiaveo woulds have automatically been
entitled to costa. That was something that was a
given.

Al

I don't have a present recollection of

' doing it, but I'm sure I talked to Mr. Nilsson and

that's the deal we worked out. . Thare would not be
any claims for fees and costs, and then we just
dismissed.

MS. CAMPBELL; Thank you. I have no

*

further guestiona. ’

.
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THE COURT: Redirect?

REBUTTAL EXAMINATION REDIRECT
BY MR. FELOS:

Q Is it fair to say, Mr. Sheehan,
regarding the imsue of fees and costs, that it was
much more your client'as concern about having costs
assesae@ against them than Mr., Schiavo?

A I would say that would be a fair
statemené. v
MR. FELOS: No other qﬁestiong.

MS. CAMPBELL: Neo further’questions.
THE COURT: Are you under subpoena?
THE WITNESS: ' Yea, Your Honor.

THE COURT: You are excused from your
subpoena. ¢

THE COURT: Anything further?

MR, FELOS: The only other matter 1

wanted to bring up to the Court, before cloéing

arguments, was the‘request the respondentsd made at
thg status conference for the Céurt to view the
ward, .

THE COURT: They have not made a request

as yet. They have not renewed that. request -as

.
-

yet .,

MR. FELOS: If I can épeak to one matter

[y
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on that, Your Honor.
THE COURT: 1It's not before the Court,
Mr. Felos.
MR. FELOS: ’At this time, Your Honor,

the petitioner makes an oral motion to the same -

"effect. That if the Court found it needed and

advigsable to visit the ward and see the ward, that

the petitioner has no cbjection to that

_whatsoever, and actually encourages the' Court to

do that, for an extended peried of time.

And speaking on that further,

Your Honor.'it was the peﬁitfoner'é concern that
cﬁe only acﬁhal oppértunity for¥ the Court to view
Thgresa Schiavo waé aIQery brief three minute
video, and petitioner feels that for the Court to
have a real-oppcrtuni;y to steas the condition of
the ward firathand, that three hinutea really im
not fair and not aﬁeqﬁate. *

And.so the petitioner orally requests
the Court, that it,thé Court feels that iﬁ in
advisable in any égy‘or helpfui to the Court in
any way to see ?heresa Schiavo, that is certainly
with the encouré?emeﬁt-ot petitionﬁr.

THE COURT: Thank you. Do you now rest

your rebuttal?
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1 ‘ - MR. FELOS: Yes.

p] THE CéURT: Is there any sur-rebuttal?

3 M5. CAMPBELL: No, Your Honor.

4 THE COURT: Ready to go into closings or
5 do you need a few minates?

3 Mi. FELOS: Ready, Your Honor. .
7 THE COURT: From a time prospective,

8 not that I will cut you off, but how much time,

9 Mr. Felos, do you feel you will need? Just in

10 round numbers.

11 MR. FELOS: 1 would say an hour-.

12 THE COURT: Does that include your

13 rebuttal? - . .

14 ' ME. FELOS: It may not. I reguest an

18 hour and 15 minutes.

16 ‘ THE COURT: Do you want me to let you

17 know when an hour is “past? -

18 ‘ MR. FELOS: Yes.

15 THE COURT: Ie an hour and 15 minutes
20 sufficient? . '
21 K MS. CAMPBELL: Yes, eir.
22 THE COURT: Tell me 4f it is not.
23 MS. CAMPBELL: That's sufficient.
24 THE COURT: Okay. We may break after
25 Mr._Felos, s0 wé can fegroup. Mr. Felos.
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MR. FELOS: Obviously, Your Honor, this

has been a difficult case. I think it's
important at the outside to open the door to -
common sense be;ause in any determination by the
Court, the Court heara the evidence, the Court
reviews the evidence, but in our proceedings
common génse is noét abandoned. 1It's welcomed.
The trier of fact is reminded of that.

What'a the common sense in tﬁis case?
The common sense is if tHat video of Theresa
Schiave, which is respondent's evidence of the
best that they aliege‘she can be, was viewed by
560 peocple, how m;ny people would say, sure, keep
me alive? I'd like Eo remain in that condition
for the next ten years, twenty-years, thirty years
on artificial lite suppore:. *

_ Cut of 500 people we know, we all know,
maybe one would say that, mayb? another would say
that, but the overwhélming majority of people
would say of coursé not. That's not living. What
is it that is lﬁft of life to be iying incontinent
énd paralyzed, ;cntractured having your pody
invaded by tubes? Having a toe amputated
gallbladder removed, hospitalization for thzs and

that. How many pﬁople would say, -sure, let's
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continue the invasion of personal dignity to be

kept alive in éﬁat condition?

We know that that is common sense.
That is no surprise, and it'se actually in
evidence. In Beverly Tylor's report, we had focus
groups with hundreds of people, 386 people.
Continued research is that the overwhelming
sentiment, desire, of a person is that, sure,
medical technology is great if there is a
possibility that we can recover. Yeah: I want to
try it Eor a while. But if there is no hope of
recovery, who in their right mind would want to

have their existence perpetuated in that manner?

‘That's common sense. We all know that.

We all want to die with dignity.
Naturally. 7The Eestimony of Father Murphy where
he gaid see how the *old priests and nuna are cared
for. The? don't have feeding tubes. They don't
have surgeries. (They don't have their ?ody parts
ampuﬁated.. They are treated with love.
Compassion.' Ihe‘chips are put in their mouth.
They are given comfort care. - They die naturally.
The same for the people he worked with in the AIDS

hospice. That's how we feel about end of life.

D That is what,'ﬁe Beverly Tylor said, death with

*



i8

i

20
21
22
23
24
25

s 921
some dignityrmeans.

8o the queation that keeps going through
my mind is why are we here ten years afrer we lost
Thereasa Schiavo? Why are we here ten years later
arguing about whether her feeding tube should be
removed? Why has her body been perpetuated for

ten years? Under common sense, it doesn't make.

-
3

1t doesn't make common sense. -

What is obvious in this case is that
there are many emotional components on both
sides. ;They are complex, and being in the nature
of emotion, they are also nonlinear. “Two plus two
equals four rationally, put in the emotional realm

where rational thoughta Are not pfedominagt, two

plus two does not equal four many times. So there

is an important question. Your Honor, and that is
what is happening here? What is the truth here?
And this is not ﬂust an academic
gquestion I'm raising. 1It's essential for justice
to b? done. The ‘Court is not empowered .to be a
philosopher, a t?eologian, and make moral'

pronouncements. The Court is here to make a

*

decision and render justice on this petition, but

the foundation of your decision, the foundation of

justice beingiﬁone, is a recognition of the
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truth.

First from Mr. and Mra. Schindler. Why
do they want to perpetuate their daughter in this
condition by artificiaml life support? It's a
legitimate, important queation for the Court to
consider and it's a difficult guestion to answer.
One reason it's difficult is that it's hard to
figure out in this trial what the Schindlers
really mean.

‘ In their examination and croms-
examination I must have read half their
depositions to the Court. Their stories qﬁifted,
changed, moved. They were modified 8o maﬁy times
that we spent half this trial saying, "Didn't you
say thins? Didn't‘yoﬁ say that?* It was different
now and it was diffevent before. It is difficult
to pin theh down and difficult to answer that
question.. 7 .
4Ope anawer is that we have had a lot of
teatimony'abbutléhair beliefs presented to this
Court as pro life. What we have heard the last
Qeck. Your Honor,;is not pro life. It is

something highly disturbing and extreme. I might

"even ugse the word bizarre. To hear testimony that

my daughter's intent doean't matter.: Even if she

N
£
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didn't want this, it does not matter. She's going

to be treated.

To hear testimony that a patient should
be treated against their will and the daughter, me
too, I would want to be treated against my will,
All possible medical care for a permanently
unconscious patient. The amputations. 1It's
shocking, and 1 would suggest to the Court, that
that testimony is so extreme, and agaig not by my
opinion; . 7 v

Beverly Tylor, who has interviewed
hundreds and hundreds; Father Murphy, who Pas
counseled families in this situation, hundreds of
families; both said they had never heard anything
this extreme. Not 6ﬁly that, but all four of the
Schindlers tracked the same line. 1It's hard to
believe, Y&ur Honor, that this testimony as to the
belief system is that is what they believe they
would want for themselves and let's do it for
Theresa, toc; it's hard to believe that that
testimony is not contrived .

Another thing about the beliefs. It is

very disturbing to have respondents take gu¢ the

‘trumpet and banner of religion. You know, the

justification is the Catholic chirch: 1It's God's

v



will. Father Murphy was morified, mortified on
the stand to have to be here to say this has
nothing to do with the catholiec church. These
beliefs have nothing to do with church
teachings. So is itaﬁased upon the Schindlers’
beliefs, their own personal beliefs that they want-
to keep Theresa alive? 1 mean, Do one knows for
sure, but Irwould say the evidence is unlikely or
the likelihood is slim.

' what other reasons are there that the
Schindlers may w;nt to keep their dauéhter alive

in this condition? I think ?ather Murphy was kind

‘and compassionate toward the respondents.v When 1

agked him can you attribute -- what might you
attribute these peliéfa to, and this behavior, he
gaid an abnormal grief proceas.‘ And he told the
story about his mom‘and h&w he wore his mother's
ring that she wore in the ca:ket for about a
year-and;a-half;:and one day he took it*off and
put it away and his grief had completed,

We have all had situations when we have

‘had to grieve. And my own situation, Your Honor.

1 have had a paren: die. For three years I could
not loock at his picture because it disturbed me

too much, and after three yearz_I loocked at it one

+
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day and it did not disturb me anymore. it was
okay. The pain and ?rief were gone and there was
love there.

That is what Father Murphy described in
his testimony. A normal grie?ing process. And
charitagly to the Schindlers he said that this is
what may be going on here. Maybe they just can't
let go:of their daughter. .
The time in this trial, out of all the

time we have seen Mrs. Schindler teatify, the one

. time that I can say that what was happeniig with

her was real and truthful is when I asked her
about this video. “6n cross-examination,
Your Honor, before we ran the video I asked her,
"When you came Lo your daughter's bedside and
started talking to her, is that when she started
moaning or responding with aound?” And she said
yes. 1 said,-"kre you sure it was your voice?”
She said I'm sure. K
We aawitﬁe video and that's not how that
occurred. Mrs. Schindler talked to her daughter.
Then, when she lifted her head -- and her daughter
made no sound or reaction -- bu: when she lifted

her head she started making the sounds.  When I

showed her the video, she said it was not. Her

925
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voice was it. She got extremely angry. She
became aniﬁaﬁed. That was real.

What was it about that? It must have
been very difficult for Mrs. Schindler to have
pointed out to her that, no, these are not
voluntary reactions. These are not cognitive
reactions. You are not seeing what you think you
are seeing. And anyone can have compassicn. I
have compassion'for Mrs. Schindler. 1It's a hard
thing to have an attorney in a trial and somebody
push in your face and say, no, this is not
happeniné. Your daughter is not responding to
you. Your daughdér is not get;ing beﬁier. Thoae
are hard words., B¢, yes, there may be an abnormal
grief prccéss going on hére with ﬁr. and Mrs.
Schindler. '

Mr. Schind}ér's testimony when I was
Ssking him about,a“Do you know of any medical
treatment?"” "No," But he.said. "If you look hard
encugh for anything, you will eventually find
ic.n The'unrortuﬁate reality and truth here is
that no matter hqw hard wa look for something to
help Theresa Schiavo, we are not going to find it.

We have the opinion of how many

doctoras? Dr. Barnhill. Dr. Gambone. Dr. Karp,

4

>
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whose report Mr, Pearse alluded to. Dr. DeSousa.
She's in a permanent, vegetative condition. No
cognition. Ellen Delancey, who was the nurse on
her floor, saw her five days a week for four
years. Sees her once a week the last
year-and-a-half.

Now D;ane Gomes, the aid, it was briet
but importaht testimony, Your Honor. Diane Gomes
cared for her daily. That was her full-time job,
caring fér Thexeaﬁ. for the two-year period from
'94 to '96. She Baig, "Theresa -is my‘Eriend.“
She loves her. She goes and visits her. She goes
and vigits her after she stopped working. » Why?
Because of that emotional attachment that she has
po Theresa.

Does Th;resa have any_hwareness? No.
No matter how much t%e Schindlers want to believe
it, it is just not sc. And of course, the
respondents had the opportunity in this iitigation
to have an ‘independent medical examination. Of
courge, the Court‘wduld have fuchorized'them to
have their own déqtorn. What can we assume from

that? They know, they know that any physician,

_any reputable %hysiéian they find to examine

Theresa, would say the same thing. So is that the

-

B
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reason, is thatt the reason that Mr. and Mrs.

Schindler want to keep their daughter in this
condition is because they can't let go? That is
maybe possible. That may be a component, Your
Honor. ]

Then there's another excellent possible ~
explanation, which is the financial component,
which iavugly in this case as it's been thrown
back and;forth during the trial. It is
aickenihg For anyone. for anyone to have the
financial motivation in whether this -- in whether

Theresa Schiavo remains alive or not is

_sickening. It's diatasteful 1s it a part of

this case? Unfor:unately. yes, it is.

What iq'thé financial, possible
financial motive of Mr. and Mr=; Schindler? Well,
my client ‘has admitted he hae never tried to hide
that he has been engaged for four years. I might
gay that ‘I would like to meet that woman. She
muat be a éery’e;cepticnai'woman to be engaged to

a man who has thia’aituation }n his life. Does

Mr. Schiave want to have children? Want to have a

family? Of course he does . Anycnevin his

_ situation wcuid.

And Mr, and Mrs. Schindler know that if
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thia petition is denied, probably, I mean we don‘t‘
know for a certainty, but probably sometime in the
future Mr, -Schiavo would go on with his 1life and
they would become the heirs at law, which they
have admitted, and they have then the potential to
gain a'significant amount of money. zﬁell -- and
they would become responsible for Theresa's care.
‘We have heard testimony’ that there is
approximately $700,000 in this guardianship
account. I think it-started at $760,000. I think
we can assume th&t.it is substantial. Most of
Theresa's medical btlls are paid for from the
intereat ér income which ia preserving the capital
there. ) .
‘Now we have also heard teatimony from
Mr. SChindlér th;t basically he is broke, It's
difficult,. it's difficult in approaching the
retirement years, especdially after being
financially well off, as Mr. Schindler was, to
"have to face tﬁem wiéhout resources. Is there a
fiﬁangial motive there? - I suppcse there is an

.

appearance. Is that the reason they want®to keep

" Theresa a}iﬁé?%ﬁi don't know. I don't know.

I will say this, though. That should
the petition bé‘deniéd and Mr. and Mrs. Schindler

929
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become the guaréian of Theresa, what is to prevent
them from removing her feeding tube in the
future? Who is there to object? Who has
standing? Mr. Schiave would not have standing
anymore. Would they even -- they would not even
have to come to court to remove Theresa's feeding
tube. '

. Then there is another possible

explanation. That is the animus in this case,

which ia even more distasteful than greed It is

not hard to see that Mr. Schindler has intense
dislike of Mr. Schiave. Is it possible or
probable that Mr. Schindler would pursue the
defense of this action out of spite to Mr. Schiavo
because it burns him op, the thought that Mr.
Schiavo would inherit Theresa's estate if the
petition is granted?” Perhaps.

Mr, Schindler's testimony was telling on
this point. He :etireé from Philadelphia with a
subsﬁantial.amoun; of money. He lost it in a
business ventufe; and by hie own words, that was a
tough, tough blow{ ‘I mean, not only financially,
but to his pride. Then what things did he have to

do? He could not even put his name on a lease.

.He_had.to havg‘his young son-in-law sign a lease

-

930
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pecause he had declared bankruptcy. He had to use
his sonoin~1a;‘s credit card to buy furniture. It
was a vefy tough blow in hia life.

Then the horrible, horrible blow of what
happened to his daughter. 1 mean, this man has
suffered, Mr. Schindler, some very tough blows and
here he believes he i; going to cobtain $150,000 or
he says he is going to obtain $150,000 from Mr.
gchiavo and he's told, no, you are not getting any
money and this relationship falls apart. From

what we have geen ih this trial, is there enough

. animua on the part of Mr. Schindler to. puraue or

to fight this petition because of that? Perhaps.

How about Mr. Schiavo? He aays that I
want to remove the feeding tube to carry odt my
wife's wishes, As_the guardiah ad litem said on
the stand, "well,'éeei Why did you wait eight
years to file a péti%}on?" 1 think it's very
important for this Court to locok at the
progression. Not just strichl? from a mental
point, of view, but also from an emotional point of
view, : ‘

Is it hard to unders;and why Mr.
Schiavo, in the initial few yeara of his wife's

condition, would not want to proceed to remove her

931
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1ife support? Especially when seeking

experiméntal treatment, when hiring people to
atimulate her? I don't think it's illogical and I
don't think Mr. Pearse did either. He said,
"Really, I don't have a problem with that.”

What was the problem? Was there any
problem filing aimalpractice action two years -
after the incident, while experimental treatment
is being sought while there is still hopes of
recovery? I don't believe soc. 1 mean, if the
Schindlers have not let go, if there is abnormal
grief and they hgﬁe not let golafter Ekn yeara, is

it fair to say to my client, no, you should have

known in a year? Why didn't you do this a year or

two years later? That is not-fair. That is not
reascnable.

What's the first evidence we have? A
decision in late '93, early 194, to remove life
guppor:t. Not to treat an infection. What is the
undisputed testiﬁony in that regard? That Mr.
Schiavo méﬁ.wi;h,?efri's doctors and bhey‘brought

up the subject to,him saying, "Gee, you know,

-Mika,'it'é~been'£OUr years now." Obvicusly, I'm

paraphrasing.rbut the gist of that from the

~ medical profeésion‘ia jsn't it time to maybe let
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go? Start looki;g at realty? Start hearing what
we have been telling you for a long time now that
Theresa is not getting better?

And he said okay. 1 won't treat that
infection. And what happens to him? The nursing
home saya "can't do it*. You can’t do that, His
in-laws say you're are abusing her. We heard the

game thing back then. You're killing my daughter.

How can you not treat her? Well, here ia a young

man who has suffered a tremendous distress and
trauma, who is under’ peychiatric, or the care of a
psychologist, barraged with that type of
resistance and emotion and so he backs off and
gays okay. I'm not geing to do that. Let me step
back a couple of étépé.

That is not unreasonable under the
circumstances. And when 1 said that emotions are
not linear, it was Diane Gomes who testified --
who is the one who took Terri te museums: beauty
makecvers atimiﬁhael’s request; worked from '%4 to
196 -~ and you might ask the guestion, "Gee, if he
does not want to treat Terri's infection because
he thinks he has no hope, why is he trying to
stimulate her by hirihg somebody to do that?”
Because emotionally we® are.this way and

o

333



14
15

16

17.
18 -

18
20
2%
22
23
24
25

E

: 934
that way. We ate up and down. We believe we feel

something. We believe something else. I'm sure

at that time there was still a part of Mr. Schiavo
that said maybe there is a miracle. Maybe she

will come ocut of it. .I want my wife back. I

don't want to lose her. Then, by his testimony, -
sometime a year or so later, the end of 1995,

1996, hehstarts to come to the decision, well, 1
have to cgrry out Terri's intent. He conaults his
1awyer,:guardianahip lawyer, about it..' The case

is eventually referred to me. ’

?he case is filed in Mag of 1988 {sic)
and it took a while, and‘thé case tock a while for
preparation. But there is one part of his
teastimony that I ﬁopé.you remembey, Your Honor.
it is_when he discusged thg deatﬁ of his mother
who died in July of 1997. Mr. Schiavo said his
mother gave him a gift. His mother, who had a
feeding tube, chose to have it removed ahd said
it's okay tO‘die" ?his is okay. And that is when
my client became emotionally gapable toAdo this.

Not before.

Are we going to fault him to say why

.didn't you do it eafiier? This is probably the

toughest decision he has ever had to make and will

*
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make in his ent{;e life. It is something that the
Schindlers emoticnally have not come to yet. Here
he did, and it happened for him on the death of
his mother in July of 1997 and here we are,.

I will say for Mr. Schiave that he has
been a credible witness. 1 didn‘t hear his
testimony impeacﬁed once. T didn't see Ma.
Campbell here with his deposition saying "Didn't

you say something else, Mr. Schiavo?” Not once.,

Not once,in this trial.

Well, they can say he is inkff for the
money, but this young man was with his wife
everyday, for what? For the firat three or four
years after her incident. My God, that is
incredible. ¥W®ho cou;ﬁ? It's astounding. What
dedication to his wife. Every day. Sixteen days
sleeping in the Intensive Care Unit. Every day in
the hospital. Every day driving to Bradentcn

MedPlex. Every-day in California. Every, day at

College Harbor Nureing Home. Going in the

morning. Coming Sack in the evening. Every day
for the first £ewffehrs. Then;when he estarted
school, he would gé three or four times a week and
spend eight or ten hours a day.

He took care of her at home. What does

.
«
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that mean? What a euphemism, "take care"., What

it means is that he changed her diapers. He

cleaned the feces from her body. He suctioned the

mucus out of her throat and out of her mouth. He

intﬁbated her. He dressed her. -
Now, ev;n now, ten years after the fact,

he sees her twice a week. He buys her clothes.

He insists that Theresa, for her, since she's

still here, for her péraonal dignity, she's not

geing to wear a smock or robe in the nﬁésing
home. She's going to have the clothes that she
wore before. And he buys those cloihes and.he
dresses her. And he combs her hair. He brushes
her halr. For ten ?eats.

l Can anyoﬁe gay how much'money is there
in the world that you‘can pay anyone to do that

for ten years? There is not. There is not enough

‘money, and Mr. Schiavo didn't file this pstition

because he wante to inherit hig wife's money.

The leéal_aéandards in this case,
Your Honor, "as I méntioned to tﬂe Court before
under the Browning standard, the prime concern of
the Court is the:‘intent of the patient. 1I'll cite

a number of cases to the Court, and I have copies

.
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counsel,

The pertinen; portion of Browning -- and
let me just backtrack a 1ittle bit. Under the -
Browning standard, by the way. the right of an
individual to refuse or forego medical treatment
concerns every type of medical treatment.

4

Browning does away with the distinction’
extraordinary, créinary. Invasive, Nok-
invasive. All tyﬁee of medical treatmeﬁt.

#Qq in the wexdé of the éourt, #
regardleas of his of her medicAl condition, under
Browning the progn?sié of the patient and the type
of treatment are irrg}evant. Thé basic theory of
the case is that we have a fight of privacy. A
constitutional right. That riéht of privacy means
we controi our own bodies and if we don't want
medical tre&tment; 'o matter what it ig and what
ocur condition is, we have a right to refuse it.

nder Browning, one need not be

terminally 11l to refuse medical treatment. One

need not have -- one need not be in an

irreversible condition to refuse medical
treatment. Quoting from Browning, "The
constitutional -Tight to choose or refuse medical

treatment extends to all relevant decisions
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concerning éné's health.® The court alsc does
away with the diptinction between provision of
artificial hydration -- artificial provision of
sustenance and hydration -- saying there is no
legal distinction between that and any other type
of medical treatment. "It is medical treatment
that can be refused.

The Bro;ning case also has a specific
manner or procedure in which to enforce a decision

to refuse medical treatment, I want to point out

to the Court that that is different from Chapter

765, which is the statutory framework. For
instance, under Chapter 765, one must be in a
terminal condition or in a‘vegetati@e state.in
order for have life support removed.

So although the definitions of terminal
condition are very broad under the statute, there
may be some medical conditions which a patient may
not have accesgs to 765 because éhey may not be

terminal and 765 may not permit a withdrawl of

~life support -or medical decision to be made which

are permitted under the Browning constitutional
right. I just wanted to point that out to the
Court under the Browning standard.

Under the constitutional framework, a

938
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surrogate muét take great care in exercising the
patient's right of privacy and must be able to
gupport that decimion with clear and convincing
evidence. The antire -- the decision to withdraw,
taken in its entirety, must be supported by clear
and convincing evidence, The court lists three
specific thinge that the surrogate must, the proxy
must satiafy.

In other words, the court says for there
to be clear and convincing evidence you need to do
one, two, and three, and this is set forth on 568

So.2d Page 15, Your Honor, of Browning. The first

‘thing the surrogate has to do is be sat;sfxed if

there were a living will, the surrogate,has to be
gatigfied there was no un@ue inf}uqnce. That the
living will was not revoked. That it was entered
knowingly and will;ngly. That‘doea not apply in
this case because thefe is no written directive.
The pecond part of the series of things
the aurrogate must do is if the evidence of intent
is oral, the aurrogate must be satisfied that the

evidence of the patient'a oral declarationa in

" reliable. So the qugstion for the CourtAto answer

here is is the ev;dence cf Theresa's intent

reliable? Are those declarations reliable.

939
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. The second factor is that the surrogate 240
must be assured that the patient does not have a
reaponable probability of recovering competency 80

that the patient can make the decision themselves.

Your Honor, the eviden;e is crystal clear and
undisputed that she has no competency to make N
decisions and ghe's not going to recover

competency to make decisions.

The third factor is if there were any

¢

- 1imitations expressed by the patient, orally or in

writing, that those should be aatisfied For
instance, a patient may say I only want to refuse
life supporE if my death ie 1mminent 1£f that
were the case, that would be svmething the
surrogate has to be d%aured that death is
jominent., Or Bomebody may aay I want to remove --
1 don't want life support if there is no chance of
recovery. So that would be scmething. a
1imitatioﬁ expfeshed by the patient that« the
surrogate wbuld have to be assured of.-

Now 1et'B 1ock at the statements that
Theresa m&&e. wépe'nhere any’limitations on them

that apply in this case? Are they reliable?

. First, the tesatimony: of petitioner Her

grandmother ig dying in fhiladelphia. They take a
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train trip with the brother, Brian, to Florida.

The son of the grandmother, the uncle, we know had
bheen in an accident. According to Mr, Schiavo, he
had speech problems, paralysis. He was impaired.
According to the Schindlers, he did recover, but -
he had paralysis on one side. There was some
testimony, I think Mr. Schindler said the hand.
Mrs. Schindler said the arm. Mr. Schindler said
he dragged his 1e§ behind him. They alsc said
that he was a very good looking.:robuaﬁfman
beforehand.

And one of the things th;t Thereaa said,
as relayed by Mr. séhiavo. is "What a shame my
uncle was brought down to that.” So she said,
"what about my uncle when grandma diea?" It
triggered something. " she said, "Look, if I have
to be cared for by others, don't let me live like

that."” 1Is that a. bondition that has been

E testified to? The evidence is there. All the

evidence shows, obvioualy, that Theresa Schiavo
has to be cared fcr by others.’

Then you have the television programs a
couple of times where Terri Schiave said in some

extreme condition I don't want to be kept alive

artifigially. Were there any limitations in that
) . .
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expressioﬁ that apply to this case? No. She's

being kept alive artificially.
Scott Schiave, in response to the
grandmother dying, the Schiavo grandmother

dying -- and Mike and Terri attending the

_funeral -- who was put on a respirator against her

will, it was a very spontaneous conversation.
"Look what they did to grandma? It's a shame. It

should not have Happened.' And Terri says,

'sitting next to Scctt, "That's not for me. 1

don't want that. No machinea for me. I would not
want that to happen to me.® )

What did she mean, "I would not want
that to happen to te."? I wouldn't want to be
treated against'my‘wiil? Possibly. Probably.

And I don't want to be kept-alive on machines.
Then her st&tements to Joan about the friend's

baby who was on life support. Life support was

taken away and Terri said on numerous occasions

that she agreéd‘wiﬁh-that decision.

I.can see that there. are probably two
theories in lookiné at Terri‘s statements. One of
the statements that she made about herself when
ghe aayﬁ,."z woitld not want this for me," I think

obviously would have much more weight-to the Court

+
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than a statement that says -~‘concerning somebody

else's, you know, I agree for that child that life
support should be removed. I agree with the )
decision of the parxents.

1 think the statements are important,
but as to ‘the weight the Court should glve,
obvxously the ones chat apply peraonally to Terri
are more important. Then in response to the movie
about somebody diving and.being injured she says,
¥I would never want to be kept alive like ghat."

I think my recollectiou ig she also used the word
machine -- she didn't want to be hooked up to
machines -- to Joan. *

#nd both Joan and Scott testified that
they, the‘tirat_pgme that they relayed this
inforhatioh,waa to me last September when 1 called
them, When fou‘afe apgking -- I supposé if you are
not asked, does somebody think’ of calling up
gomebody and saying, yeah, I had a conversation

ten years ago? " Do they know what status of

"litigation this was in? Who knows? I think they

did what was natural when somebody called them up
and asked them and they said"yeah, 1 have
information. Here is the information.

Now about the relxability, because the
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Court is _going to have to make a determination

were these expre;aiona of Theresa's intent
reliable, Your Honor, I strongly urge the Court to
carefully examine and go through the testimony of
Beverly Tylor of Georgia Health Decisions who
wrote that report because that evidence goes to
the crux, I think, of the reliability of the
expression for many reasona.

The first reason is the part of the

report that she read ‘those who have had

'conversationa with a loved one appeared to have

not really had a conversation at all, but rather
to have made spontanecus Qbsgrvatiqns about
something they do not want to @appen to thgm.
They told of vague references of being hooked up
to machines or aeeﬁnéya television program and
having said don't let that happen to me.

fhis {s how people expresas their wishes
about this subject. Only 14 percent of the adults
in thie coﬁqtry have living wills, accoréing to

Beverly Tylof. ané the percentage of someone at

the age of Terri, 25 years old, what did she say?

Two or three percent. Minimal., We just wouldn't

expect a 25 year old to have a recollection -- I

‘mean, a 25 year'old to have a living will.,

.
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We really might not even think a 2% year

old would make such expressions. Some do. I
gueas more and more people do. So this is exactly .
what Theresa eaié, and how her expressions came
about are exactly the way we would expect them to
be made, which meana they are highly reliable.

:'And let's also talk about what Terri
meant, and there dgain, Beverly Tylor'éAreport and
testimony is very important. Péople don't know,
the average person, average 25 yeat old, does not
know what a feading tube is. They don't know
whether it is a maéhipe -- they don't know how
it's hooked up, They don't know how people are
intubated for respirdtion.

Machine, being hocked up to a machine,
is a metaphor. .A:catch phrase. It is something
peopl; say to express a wish. The queatioﬁ is
what does it meﬁn% What wish, intent, does it
expreas? Beverly fylor told u; what that metaphor

expresses is we want to die with dignity. We want

a quality of life. 1f there is no hope of

recovery, we don't want medical technology to keep
us alive ad infinitum. )
What's important to‘us is to have

control over our lives. Control over our
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destiny. That the thought of people being subject

to the intensive personal care that Terri's body

requires now is repugnant to them.

that research showed.. That is what hooked up to a

That is what

machine means. People don't want to be kept

artificially alive, Maybe for a short time,

period of time, if they can recover, but if they

can't, they don't want this.

ev;dence showed.

So her teatimony inm extremezy important
for this Court to look at as to whether Theresa's
gtatements are reliable.

of saying it as to content oxr not,

.To say the implication
) ¥

That is what her

they are too

vague, Terri didn't say I don't want a gasetric

tube, or Terri didn‘t say if I'm-in a vegetative

condition I want thid, or if I'm marginally

congcious, I want that.

how pecple talk. :That is not how the real world

works. .

To have a legal standard which-says that

Your Honor,

that is not

people muat-expreaé'intent with that type of

precision orally would basically cut off the right

- i
to refuse medical treatment am it‘s neceasary

‘becauae that is not how people talk and express

themselves, and the law does not'reqdire that.

g
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Let's also look at the evidence of

intent provided by the respondents. The firat is
the statement by Mrs. Schindler in responae to the
Karen Ann Quinlar case. She said that I talked to T
my daughter about the Karen Ann Quinlan case and

ghe told me "Let her live.* In her deposition she

said I can't remember, I can't remember

- specifically'whatwanyone said. .

We talked about the case. "Mrs.
Schindler, how old was Terri when you had those
conversations?" Eighteen. Ni?eteen. Weli. when
she is showed the articles from 1575, "How old was
Terri?" She was élééen. All of . a sudden she says
Terri was eleven. It's totally incredible.

ﬁiane Meyer. One remarkable thing about
her testimony is thaé fourteen years after her
breakup of the relationsbip with Terri she still
harbors anger at Mr. Schiave. That is gquite a f
motivation. By her own -= in,looking at her
testimony, Your Honor. something just does not add

up and does not make gense. That is, why would

'Te;ri say she éoesn't agree -- in response to the

joke; I don't agree with what the parents are

doing -- if the case has peen’ concluded f6r years

and what was done was done, why wouldn't.she say I
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didn't agree with what the parents did?

But Diane Meyer did not say that, and in
her deposition she assumed. I asked her in her
deposition "Wouldn't you assume from the nature of
the answer that this occurred while the case was

going on?* She said yeah. I have to assume that.

"Wouldn't you assume thisg occurred while the case

was in Ehe news?"! Yeah., I havg to assume that by
the nature of the answer. Well, we know it could
not have happened when the case was occurring,
which certainly shed a lot éf question on ;er
testimony.

She also admitted that. Terri's upset,
that this whole incident of the joke sticks cut in
her mind, the thing that sticks out the moat is
Terri being upaet; And Diane Meyer agreed on the
stand that any réaaonable perscon might b; upsat by
the joke, no'mattér-what their beiiefsrwgre about
removal of life support. And tertainly Terri,
given what Diane told us about Terri's

personality, it‘a'eqsy to understand 1f this joke

‘was even said if this incident occurred, why Terri

would act angriiy toward it. . .

Now taking for a second as true what

'Diane Meyer relays -- Your Honor, my watch is

-
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glow. T thought 1 had ten minutes. Even taking

what she says to be true, Terri said "I don't
agree with what the parents are doing. 1 don't
agree with what the parents are doing. How do
they know what Karen Ann Quinlan wanta?®

' Well, one may reasonably infer from that

that Terri gSchiave, she said her concern was that

removing tife support without knowing someona's

intent bothered her. Maybe it was not’ the removal
of life support, but the fact she believed the
parents did not know what.the intent of Karen Ann

¢

Quinlan waa’ .

And the second point was, she said, "How
do we know that Karen Ann Quinlan is not there?”
Maybe Terri was sayifg, look, if there is a
queastion as to whether if Karen Ann Quinlan is
conacious.and has: awareness, maybe her life
suppdrt should not be removed. There ar; '
alternative éxplahationu to those statements, even
if we accept what Diane Meyer.says. What we do
know is Diane Meysr‘s predominant impression was
was that Terri’ Schiavo was offended at a bad

’y

The guérdian ad litem's report,

3

vour Honor. Of course, Mr. Pearse does not inject

i -
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overt bias into this. Of course, Mr. Pearae

didn‘t say I have an agenda, so I'm going to alter

a report. No one is saying that. What we are
suggesting la that Mr.DPearae'a, the guardian ad
litem's personal beliefs as to withdrawal of life
support may have created -- it is a bias. That >
hia peraonal‘preference may have been consciously
infiltrated into his decision.

That, Your Honor, is not just a personal

‘belief tﬂat perhaps he's against removqi of

artificial proviaion of nutrition and sﬁstenance
and his belief as well -- and 1 know he qualified
on the stand and explained his deposition
teatimony that what he_aaid in his deposition wae
if. people were takgh,fif people were taken away
the right that they now have to be able to refuse
artificial provision of sustenance how would that
be with you -- he said I'm not uncomfortable with
that. . ‘ o A
It‘ia_one Eﬁing td say this is what I
believe, It is another thing to say I doﬁ't think
other peopl@ ahouid have the cﬂoice ag well. To
be &sked should.other pecple have the right to do
this or should their right be taken away, and he

said I am not uncomfortable with it, is a very

¢
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strong personal preference, and 1 respect his
preference, but frankly, Your Honor, if a judge
called me and said would you like to be a guardian
ad litem in this case, it's about removal of
artificial proviéion of nutrition and sustenance,
I at least would say to the judge that I have a
personal feeling about that. I know it's legal,
but I don’'t think it should be and I'm against

Now Your Honor, if a iudge heard that,
my guess would be, at least to avofﬁ the
appearance of a bias and to make gure that the
inveatigation and iepqrt were fair, the judge
would say "Thank yéu, Mr. Felos. 1 respect your
opinion, but in this ase I think it might be
better to have somebody elsa.® And Mr. Pearse was

agked did you do that, Did you ever infoxm the

Court of that? No, .Did you list it in your

report? No.

Another thing I askec!’ Mr, Pearse was did
you include -- did you include something -- you
know, you said this about Mr, -- what Mr. and Mrs.
Séhipdlei told yﬁu. But why didn't you put-in
what Mr. Schiavo told you? why dién't'you put in
what Fagher Murphy tol& §ou? And his answer was ,

951
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on two occasions: ne conscious reason. Of course
he had. There is no conscious reason. He didn't
decide I'm not going to put it in because 1 have
an agenda.
What I'm saying ie, in looking at Mr.

Pearse's report -- and please. I'm sure the Court
will read the sugéestion of bias in detail which
shows that there were numercus parts of his report

that contained omissions, which I believe is

evidence of the possibility that his pexsonal

feelinga were injeéted into this, not khowingly,
but the major one of which is abbut Mr. Schiavo.

- 1 he donates the money tb charity, that
would take care of the credibility problem. There
was Deborah Bushneli{sfaffidavit about that and
it;s not even meﬂtioned in the report. But if
there is one thing to ‘remember from Mr. Pearse's
testimony it is, "Had I known what I know now

about what -Joan Schiavo said and what Scott

_Schiave said; my conclusion may have been

different."

That, even'under all’ihe ¢circumatances,
it was & close call. He said it was a close
call, And he di@n't say he did not believe Mr.

Schiavo. What_ﬁé said was, well, I just, for me,

952
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didn't reach the clear and convincing standard.

Now Your Honor, 1 also wanted to mention

to you, and I guess I have to do this very

briefly, and I ask for the Court's indulgence

because it is very important, we have alleged in
our pleadings and in opening argument-and we have

informed the Cour:_later that we believe that

" there is' a body oﬁllaw which supporte the

proposition that even if there is not reliable
evidence of Theresa's intenc, that .the Court has
the authority to grant the petition under the best
interest tests. I:will give you, after my
arguments, I have coyiea of the cases.

The first case is.the Guardianship of
Barry, which is a Second District case from 1984
which invnlved an infant on life gupport and in a
vegetative condition ~ Judge Sheb (phonetic} on
the Second District wga talking about how. you make
a decision. -- talkihg about suhbtituted judgment .

Under this doctrine, the court
Bubstituted-itsjjudgmgnt for what, if you find the
patient is competent, would have done. The
doctrine has beeﬁ helpful in the case of adults,
but it is difficult to apply to children orf young

adults. = [
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The widely quoted case of Quinlan, a
2l1-one year old comatose woman being kept alive by
life gupport systems, there the court held that
evidence of Karen's previous conversations with
friends on questions concerning prolongation of
life by artificial means, the court however found

such views inconclusive and concluded the only

practica;'way of bermitting Karen to exercise her

right of privacy was to perhit her famfly to
exercise its best judgment as to what she would
waﬁt under hhe.circumatanées; ‘ 5
As the trial court noted in the present

cage, it's proper for;hhe Court to exercisme ite
Bubstituted judgmeht even absent evidence of
intention of the incoﬁpetené person. And what
Barry is saying is, look, for minors, for young

adultas, if'we are.hlways held to the intent

standard, the right of privacy can't be-

effectuated becauae in that group of people we
would not expect them to expreds intent,

zn l:he John W. Kermedy Hospital v.
Bludworth caae, ﬁhich is the Florida Supreme
éourc, thia was Eecided after Barry, thig again

involved a vegetative patient. And although there

was a living will in this case, the court says the

v -
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focal point of such decisions should be whether

there is a reasonable, medical expectation of the-
patient's return to a cognitive life as

distinguished from the forced contipuance cof a

vegetative existence.

The court says if you have evidence,
good, but there is certainly no preclusion of

exercising;substitu;ed judgment without evidence

‘of intent, . "

Then there is the Corbeﬁt cage from
1986, Your Honor. A Second District cage in which
the patient is in a vegetativa conditzon and kept
alive by a feeding ;ubg. Apparently, there is no
evidence of inpent,aﬁd the court grante the
petition for removal Qf the feeding tube. The
court says whether therefore it may be determined
by the reason of the advanced scientific and

medical technologiea of this day that life has

"through causes beyond_our control reached_the

unconscious and vegetative staqp'where all that
remains is the forced function of the body's vital
functions, including the artificial sustenance of
the body itself,-then we recognize the right to
allow the natural consequence of the removal of

those artificial life sustaining measures. ¢
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Your Honor, there iz no doubt that

Browning talks about intent. But the focus of
Browning was the legal standard for a non-
vegetative patient. I¢m algo going to give the
Court the cases from other jurisdictions. Supreme
Court of Arizcnaf the Rasmussén‘case. and the
Supreme Court of Washipgton, the Grant case, in

which the court talks about the necessity of

adopting.& best interest standard when there is no

evidence of intent. ) £

What I am suggeating-éo the Court is
that when you have a patient in a éegetatiie
condition arnd unconecience pés;tion. there is
almost a societal éopgciousneas. That is how I
séarted off this argument. A common sense notion
that spays we can almdast presume for that patient
that they would not want to be kept alive that way
because we all know we would not want to be kept
aiive‘in an -unconscious manner. .

And tha.Fibrida legislature has recently
amended the‘livinglﬁi;l law to incorporate that
concept. They added “165.404, which im a aspecific

section on patients ‘in persistent vegetative

states. That in that case it says when you have a

patient and you have no evidence of intent and

4



there are also Ab family members available, then
life support -- then life support can be removed,
even without absence of intent, and they go
through the procedure you have to follow.

1 think it's a legislative consensus,
Your Honor, that ‘if you have an 18 year old
driving his car down the atreet and he hita a tree
and ends up in a vegetative condition and nec one
knows what the heck he would have wanted, which is
natural,.that the -law does not require'him to be
perpetuated artificially for the next sixty
years. That is what the best interest test does
and allows the Court to do. ’ g

So what we would ask the Court, what we
would ask the Court is, and we don't believe the
Court is gqing to obvicusly reach that place
because we believe there's reliable evidence of
Theresa's .intent, ;but what we are aaying‘is if the
Court does not reach this conclusion, that in
order to efféctnahe Theresa's constitutional
rights of privacy the only way to do that is adopt
the best interest test.

.

8o, Your Honor, thank you. I will turn

‘the‘podium ovef:to my colleague.

THE COURT: Not just yét. ‘Let's take a

957



10
i1
i2

13

14
15
16
17
18

s -
20

21
22
23
24
25

little preak.' I will éet your cases at the end of
your rebuttal. 'Let's stand in recess for ten
minutes and then get going.
{THEREUPON, A RECESS WAS HAD FROM 10:40 -

10:50¢ A.M.} .

THE BAILIFF: All rise., Court stands in
recessa.

THE COURT: Ms. Campbell, are you ready

for closing argument?

:MS. CAMPBELL: Yes, Your Honor First

“ef all, Your Honcr, I would like to thank you for

your attention during this trial. It's. been
difficult, filled with emotions from both sidea of
the parties, and a difficult issue to decide
Regardless of the decipion you render in this
cage, we do believe ié‘s been a fair trial and we
appreciate the kindneps you have shown during this
trial.
| Quring tbis_week, you have heérd from

~

the four people ﬁhat know Thereaa Schiave better

‘ than anybody else." fpu heard from her family,

from her pargnta,_yho have known her for 36

years. All her life, From her brother. From her

-sisier. These people have known her longer than

anycne, Have known more about her than anypody

.
.
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soul. She took the time to talk.to frilends and

859
else.

While, no, you did not hear specific,
direct testimony about* her wishes in this.given

gituation, they know Terri instinctively. You

- heard from all tﬁe witnesses that have known Terri

before this accident. wWhat a loving, outgoing,
friendly, personal, generous person that she is.

,;As Diane Meyer put it, she's a real good

family, daily, just to check in to see how thingse
were going.” A beautiful, ‘upbeat péraOn whg never
said anything bad about anyone. Someone generous
with their time, to v%nit regularly family in a
ndrsing home,

Because individual's attitudes on death
are built on great part upon their behavior about
what makes. life meanihgful, it's hard to jmagine
the qﬁastion.upon ¢eath that there are diveise,
that there are ﬁofe diverse individual's attitudes
than this. - - :

We heardffrom Beverly Tylor about a
study another ofganiia;ion conducted using 385
bart;c1§ant§ in‘?ocus groups around the country.
While_hgr testimony was intereatiﬁg, éspecially

concerning how many peoﬁie do not express fheir

.
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wishes on end of life decisions, in Beverly's
percentage 13 to 15 percent of people have living
wills and most people trust their family members
to do the right thing.

Unfortunately, she never had an
oppaortunity to méet Terri. 7To meet Mr. and Mras.
Schindler, or her sister and brother, or know the

close-knit family that she was raised in. B8So she

really could not give'us much insight as to

specifically what Terri would want under these
circumstances.

It's difficult to prove 5 negative.
Because she did not sign a living will or tell
those closest to hér,about her specific intent
unﬁer these circum;tances pertaining to the
withdrawal of a feediﬁg tube that she, given the
choice, would want the feeding tube maintained,

you have to look at the heart of Terri. The

)giving person that "always looked out for the other

person.

+*

of course, no one would choose teo live

‘1ike she does now if the choice ware a healthy,

vibrant body like she used to have or the one she
currently occupies, but the choice we are asking

her to make is her current body or death.
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The Schindlers have testified that they
believe firmly that she would choose her current
medicaliy stable 1ifehover death. Tbat she
believed in the preservation of life and that was
the way she was raised. Now the Schindlers were
given aome visually graphic, hérrible, disgusting
conditions as extreme hypotheticals and asked if
they wbulg allow their daughter, Terri, to be in
those cfrcumstancgé beyond their imagiéation over
death. However, Terri does notzhave éqncer. She
doesg not have ganérene. She does not have
amputated 1§mbs. She is ;otifacing open heart
surgery. )

Mr. Schindler testified that he would
need to gather all th medical information needed
to make such decisions. Thaﬁ those deciaions
would have to be based on the variables given at

the time. Dr. Gambone testified that Terri is

- medically sthbla..'She has a regular menatrual

period. She cculd get pregnant.

0ver the Iast ten ysars, she has had

hospitalizations. Most of them were in the

primary time frame of right after this incident,
as well as she had one female relaﬁed‘

hospitalization. Whose .to know if Terri would not

c-g
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have had those kind of complications anyway?

Jackie Rhodes testified, as well as her
sister, Sue, and her ﬁother that she regularly had
female problems prior to this incident. The -
myriad of probleés is not pertinent to this
Court's decision, though.

We believe the case that provides the

- most guigénce to ﬁhia Court is the Guardianship of

Estel Browning, 567 So.2d 4, decided ig 19%0.

Thg Supreme Court states on Page 13, we'emphasize
and caution that when the ‘patient fas left
instructiong regarding life sustaining treatment,
the surrogate mustg‘mak;e the medical cheoice that
tﬂe patient, if coﬁpetent, would have made and not
the one that the aurﬁégate ﬁight make for himself
or herself and that the surrogate might think is

in the patient's best interests. It contdnues to

. say, it is‘important for the surrogate deciaion

maker to fully appreciate that he or she makes the
decision whiich thé patient wouid personally
choose.

In thia state, we have adopted a consent
of substituted judgment One does not exercise

another's right of self- determinatlon or forestall

Athat peraon's right of privacy by making a

[y
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decision which the state or family or public

opinion would prefer. On Page 15 it goes on Lo
state that a aurrogate must take great care in
exercising the patient's right of privacy and you
must be able to support the decision with clear
and convineing evidence., On Page 16, the
Surrogate“would bear the burden of proof if a
decision based on purely oral evidence isg
challenged, which .is what we have in thls case.

In the gase of Slumwitz v. w&lker
(phonetic) found at 429 So.2d, which is a Fourth
District Court of Appeals case in 183, this
provides us .with a definition cf clear, and
convineing evidence. On Page 18 it states that a
workable definition 6% clear and convincing
evidence musat contain both gualitative and
quantatative standards. We therefore hold that
clear and convincing avidence regquires that the
evidence must be found to be credible. The facts
to which the witnesaes testify must be dietinctly
remembered, the testimony must+be precise and
explicit, and the witnesses must be lacking in
confusion as to facts and issue. ‘Evidence must be
of such weight that it produces in the mind of the
tryer of fact d,fi:m belief or conviction without

*
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hesitanéy as ta the truth of the allegations 264
sought to be established.

We do not believe that the testimony
provided as to Terrifs wishes to not be allowed to

live like that are c¢redible and do not meet the

standard that the Browning court has set forth.

 Joan Schiavo said that they were best friends,

They saw each other five days a week. Spoke to
each other on the phone five to six times a week.

But then after the incident,: ehe nevexy
even came to see Texri. She relied on’getting
reports from cthef people. She relied on the
reports abﬁgt Terri's conhition frém her véry
close brother«inmléw, Michael. But they were so
close that nevexr qﬁriag that time frame did she
ever tell Michael.or‘gid she ever tell anyone
trying to take care of Terri.that Terri would not
want to live likaAthgt. She referred to these
different Etateﬁeﬂta yeara ago. She never .came
forward to aky that, 1In faéc, she only_caée }
forvard to tell tha attorney 1nvalvad in the
litigation atter tha ‘trial was scheduled.

8cot: Schiavo testified about his
grandmother, whq after executing a living will,

was 8till placed on life support., How after the
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funeral, Terri was pait of a discuasion at a

luncheon held at the country club where the table .
mates were expre;sing similar views that they
would not want to live like that, and Terri
agreed.

l'Re has seen Terri in her current
condition when he came to visit Bix yegrs ago.
8till, after sgeihg Terri, he never tolﬁ Michael
or anyone else related to her care:that she would
ﬂot want toflive l;ke that. She told me so. Once
again, he only recéntfy came forward to tell the
aétorney. ‘ '

Michael Schiavo testified that his
discussions with Terri concerning her wighes to
not live like that wae an incident invelving
comments m&dh whila-watchiné a television
dccumentary, as well as on a train trip to

Plorida. Nell, Mr. Schiavo combinee the facts

_surrounding the train tip he vividiy remembers to

the deaﬁh oi_Te;ri's'grandmother,'Mrs. Schindlerx.
However, other testimony revealed that Terri's
grandmother died five months after that train trip
and that Terri was in Philadelphia when her
grandmother died that she was very close to.

Additionai concerndg as to Michael
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Schiavo's credibility as expressed by Richard
Pearse, who was our court appointed guardian ad -
litem in this case, are an element of existing
conflict of interest of Terri's estate that he
stands to inherit if succepéful in his plan for
discontinuing Terri's feeding ﬁube. While Mr.
Pearse knew of Michael's involvement with another

woman, Michael also added information to this

. Court that he is currently engaged. Hés been

engaged to somecne eslse for fouf years.

While Michael a}so expresses hia love
for Terri, his wife, it's difficult to ima;ine
how he can have her best interésts. his own best
interests, and hiqffiincee'a best interests all at
the same time without a conflict of interest.

The Court has heard testimony from many
witnesses concerning the state of Terri and

Michael's mar:iég; prior to the February 1990

* incident, ﬁﬁize'ihxmay not be totally relevant to
- the decision ot'?§rr£'q intent ras to the

' withdtawaifof'k.féédiné tube, it adds to the

'weight of, che wnighb certainly as to Michael's

poaaible motivationa or explanations for planning

“his wife's impending death. All the various

iasues'berﬁaiﬁing'to the disputes between Mr. and

866
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Mrs. Schindler and Michael Schiavo since this

horrible incident happened to both their families
only serve to add to phe explanation as to why we
are here today.

Mr. Schiavo and Mr. and Mras. Schindler
clearly have such a wide wedge of hard and painful
feelings between them. There are differences in

their ﬁemcriea as-to the moneys that have been

" borrowed and owed.between them, but thi’major

differences are in the priorities as to what is in
the best interests for Terri: ,
Since '93, Michael Sghiavo has deprived
the very essence of mqthérhood to Mary Schindler,
which is the abilitylﬁo take care of your own
child., However, thats bond between mother and
daughter, eépecially that bond which is between
Mary and Tgrri:hag never been impeded.
ﬁr,'Feioa‘has agruged that this case
could also beiruléa with the best interest test
as to what is in uhg}best interest of Terri, and I
imagine he means as decided by the current
guardian. wézz; bﬁt,that is not the law, There

is ﬁome language’ contained within the John K.

‘Kennedy Memgriai-Hbeitél-v. Bludworth case, 452

8o0.2d 921;'which was decided in 1984, pertdining

Sowe
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to substituted judgment wherein close family

members or legal guardians substitute their
judgment for what they believe the terminally ill
incompetent patient would want, if competent.

However, the opinion still stresses the exclusion

of a living will ag persuagive evidence of what

that incompetent perscn's intent would be.
I especially appreicated the Fourth

District Court‘'s opinion in the same case that

‘stated oﬁe need not go so far back in History as

Cain and Able to recognize the intereat of various
families membefg are not glways aynonymous ?r
harmonious as érgument for judicial assistance in
making decisions wﬁich:is the purpose of why we
aré here today. -

There is In+Re: Barry, 445 So.2d 365,
which is. a éecond Distric Court of Appeal case in
184, .Thia‘ﬂaae'yggmitted the parents and

guardihns'ok;a terminally i1l 10¢-month-old baby

"who had been on 1ite support system all its life

to go ahead and discontinue the' life support

_sys;em. Here this‘baby was reported to be in a

permanent ve§et$nive atate, lacking cognitive
brain function. 5Compléte1y unaware of his

Burroundings_with no hope of development, of any

¢ {
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awareness., That the condition was permanent and

irreversible.

Well, other than the age, that medical °
diagnosis sounds verysimilar to the teatimony of
Doctors Barnhill and Gambone. However, in the
Barry case, it was the parents that were making
the decision. Everyone in that case agreed,
except the State, that that was what was in the
beat intefests of the child. But we don't have

Here there are three aftidavits from
doctors, in addition to the gdditional testimony
by two of those doctors that heve based th;ié
opinions on the rigidg_scientific, cold data
determining Terri's f;te. There was no teastimony
from any of them thats they ever joked with Terri,
heard her lﬁughing. or they ever witnessed the
loving expreasion a8 axchanged between Terri and
her mother.“ )

No one ﬁere contests the tacf she is
clearly incapacitpted ghat*s fiot able to make her
own needs known. But there is somathing in

between brain death and the 1agal test for

cognitive function and persistent vegetative

- astate. Maybe it's not ribbona of brain tissue

'
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that allow some people to see signs of life and a
real person iﬁeide the body of Terri Schiavo. At
least it appearg she still maintains that
protective element that we all have that only
let's certain pecple share our inner space. It
appears she only reveals the laughter, tears, and
other scenes of life to certain special
individuals, like her mother.

Even Dri Barnhill stated that he could
not know for absolute certainty as to that kind of

connection. Mr, Felos also refers to the Corbett

case. Thib case involved a 75-year-old ‘patient

. *
which died before the decision was even rendered.

We believe the ;estimony in this case does not
meet the clear and convincing'stand;rd as required
for oral eviéence of intent as required in
Browning. ;

l We also gelieve that Mr; Felos ias
attempting to move thJ line Qhen he suggests that
the Court should decide in the best intarest test

if it did not find ‘for clear and convincimg.

Clear and cdnvinciqg-evidence. as required in

Browning, is aimply‘nﬂonher man{sfentatiod of the

" presumption Of 1ifé that should be maintained.

Additionally, the Schindlers firmly

970



believe, as othexs that have testified in this
trial, that Terri does have some level of
awareness and recognition of those she loves,
despite the testimony to the contrary. They do
believe there is life ;ithin Terri. Even though
the Schindlers cogld not afford to bring a
professionally done day-in~ihe~11fe video, that
would be if we wére able to succead in that, and I

am sure there would have been court intervention

+

because we would not have had the permigsion of

“ ?‘p
the guardian, what they were able to bring was a

small sample to show the Court to personalize
Terri to this cage, To ahow you there ig ¢
something in that body.

. Even_thoggh‘Father Murphy did not meet
Terri or her family, he did agreejthat the high
road or the ideal of ;he Caeholic faith would be
as expreased in the National Coﬁference‘of
Catholic Bishcpa which atates in its direttive
number 56, there ahould be a presumption in favor
of providing nutri:ion and hydration to all
patients, including patients who require medically
assisted nutrition and hydration, as long as this
is sufficient benefit to outweigh the burdens
involved to ;hejpatient.

N

571



-} o n s W » | o

o

from the malpractice award. - *

g72
1t is imperaxive to remember that in

Terri's situation there is no financial burden

placed on Mr. Schiavo or on:Mr. and Mrs.

schindler. She is fully self-sufficlient from the
fund that she received in her guardianship which

were there:to provide for her care for her life

¢ .
-

With all the advancements of medical
science and the new studiea on the brain, i?
addition to the information whiph continues to
bring hope to familiea like the Schindlerg, such
as the patient 6ut'iﬁ.New Mexico, who after 16
years awoke from her foma, it's our hope that you
will come to the same conclusion as Richard Pearse
and deny Michael,sghihvo's petition for agthoricy
to discontinue artificial life sport.

e ﬁoﬁa En this denial that you will

. also racbgnizé'thefezis some 1ife, and there has

been no credible testimony that meets the clear
and convineing Standards réquired in the Browning
éasef Thank ?bﬁ; Your Honor.

THE COURT- Thank you. Mr.'Felos, very

+

brief rebuttal.. You teok about -- a quartér of

your time you have already taken._

MR._FELOS: As she said so eloquently.
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we have the burden of proof.

THE COURT: You are the one whe set the
hour and 15 minutes.

MR. FELOS: ‘There is no doubt that

Theresa Schiavo exhibite life and has life. There

is no doubt she has responses. A plant is alive.®

A plant has photosyntheais reflexes. If you shine

a light, it moves, Shut off the light, it moves

the other way. There is no dispute that Theresa

Schiavo has life, but that is not the f;sue in
this case and that's a life -- and no one is here
to say that if Theresa ScHiavo could be maintained
alive in anf‘condition whatsoever without
administration of artificial life support that
that life should end Abaolutely end.

If it required taking a spoon to Theresa
Schiavo's mouth and having someone feed her three

times a day, if ahé can naturally intake food,

,there is -- we would not be here talking. The

isasue is not preaarviﬁg 1life, byt it's whether to
remove the artificiai'medical treatment which
sustains her exiatence. There is a difference
beCWeen 1ife and consciousness.

Under Browning. under the queatlon of

'patient;intent. upon a‘finding of this Court that

¢

973
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there is clear;and convincing evidence or reliable
evidence of the patient's intent, the level of
consciousness is irrelevant., As in Browning,
under the Browﬁing standard, you don't have to be
in a permanent vegetative state to have artificial
life support removed. bYou dontt have to have any
particular degree:of consciousness.

1f 1 were a patient or if you had a
patient who lost the ability to ewallow and was

competent, they couid refugse artificial provision

_of susteriance because it's medical treatment.

So upon a tinding $y this Court that tﬁ;re'u
reliable evidence of Terri's intent thaé she did
not want :o be kept alive artificially, she: did
not want to be kept ‘alive if she were dependent on
the care of othersz she would not want to be
hooked up to a macﬁine. which is another way of

saying being kept alive artificially. whether she

'had a minimal degree of consciousness is

irrelqvantfaﬁdhhas‘no'bearing whatgoever in this
case. )
Now under the best interest test, which

I would aubmi: would apply to a vegetative

;condition. then that issue may have some bearing,

but on the first, on the gquestion of intent, it

974
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doesn't. We ﬁeard about "she". She, Terri, has
her menstrual pariod. She, Terri, does thise or
does that. Who is that she? If the doctors
diagnoses are correct, which I believe they are,
there is no *she" that knows she's having a
menatrual pericd. Th;t there is no "she® that
knows what is happening.

There was cited to Your Honor the
Slumwitz Easé in which counael gave you various

definitiona of the éc;ndard in that case,.

. Slumwitz was a case about what standar& of proof

do you need to rebut the presumptive validity I
submit to you thac the standard that this Court
should follow is the standard as to thege dral
statementes as said on Page 15 &f the Browning case
which merely statee the evidence of the oral
declarations be reliabie .

The Court asked during the course of the
trial what difference does it make where Terri was

vhen the érandmdtﬂer died. Well, you juft heard

; that on the argument of Ms, Campbell. She ia

trying to attack the credibili;y of Terri'a
statement to Mike during the :rain trip on-the
basis he must have it wrong because the

grandmother die§ five monthe after that train

§75
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trip. You heard Mr. Schiavo's testimony as Lo

calling Mr. aéd Mra. Schindler after they, after
Mr. Schiavo waa ln a car accident on the way to
the train station and was told Terri's grandmother
died and informed Terri of that.

Also remember, Your Honor, Mr.

Schindler's deposition. He is the one that said

-on the stand that 1 know Terri was in Philadelphia

and I know because my mother wasg hospitalized in

October, five montha before her death, and they

tock the trip in October. But in reading his

deposition, he stated his mother was hospitalized
in March when she died and she had not been
hoépitalizéd for years before thati )
THere is 2a statemeﬁt'about motherhood .
I don't quote the'hib}e very well, Your Henor, but
I beleive there's something to the effect that
when pexaoqé marry tley leave the home and the
spoﬁaea'cleavé'unto themselves and create a new
home. Theresa thia#o is not a baby, aa‘heard on
the tape. she'a a married woman who we heard made
her own choicas. and the person in our society
that we look tq}ca;make decisions for spouses i

the other apquae.f

YSh know, I have also heard in
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argument, well, let's not rely just on the
acientific evidence. Well, the doctors, they
meraly rely on science. Well, I may believe

Your Honor that sculs converse, that even if
Theresa Schiavo, even if unconscious people may
feel another, sc&ls may exchandge information, but

unfortundately that ia not a bapis in which this

Court dealing in facts can make a decision on what

_ the subjective impressions of someone may be.

‘About the ribbons of brain m;tter, Dr.
Barnhill testified that autopsies of patients like
Theresa show that is scar’tissue, und evenrif it
;ere functiénal tissue, he testified the nature of
consciousness, notibréin. is the ability of
different areas of the brain to interact and
connect with each other Even if there were an
isolated pocket of brain materﬁal. it would not
ihply or Hring coﬁaciéuaness because there is no
connactiveneas to anything elpe in Theresa's
brain.‘which ia !illed with fiuid.

On Tharesa’a intent and the statemants,

.ahother thing this-Court may very well want to

remember is the order .in which they were given.

- And -we assume that a person's most recent y

declaration is the one to which we might give most
. " P €

E
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weight. And wﬁat was the first? The first was

the alleged statement given in response to the
joke of Diane Meyer right after high school. That
was the first, And aven assuming that statement
were true, Your Honor, we all know that people R .
grow. People mature. Beliefs change., Sc I think
that is a factor the Court might want to take into
consideration.

- o In cléaing, I wanted -- and the Court
noda wiﬁhlapproval -~ I wanted to read one pagsage
from the case In Re: Matter of Conroy, 468
Atlantic 2d on Page 1249. The presence of
progressive; ifreversible, éxtensive. and extreme
physical deterioration auch as ulcers, lesions,
gangrene, infectién, incontinence and the like,
which frequently afflict the bedridden, terminally
i1l should be considered in the formulation cf an
appropriace enaa4§rd; .

fhe}qburt_wna talking about what tests

should be uséd;infremovnl of life support.
Medical and.nu:;iné';reatmentsbf individuals in
éx:remes and suffﬁiin@ from these conditiona
entails the ccﬂhtaﬁt:and extenaive handling and
hagipulation offthe bédy. At some point, such a

course of treatment upon the inseénsate patient is

> . .‘j
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pound to touch the sensibility of even the most

detached obser&er. Eventually, pervasive bodily
intrusions, even for the best motivea, will arise
feelings akin to humiliation and mortification for
the helpless patient. When cherished values of
human dignity and personal privacy, which belong
to every person‘living or dying, are sufficiently )
transgressed by what is being done to the
individual, we ahogld be ready to say enough.

| .;‘Father»Murphy, one reason hg testified
is he called it the dark cloud of the’imedical
treatment system, 'He described the dual edge

sword of medical technolggy The ;boon and benefit

it brings, -but also the ability to keep us alive

way beyond our time. . And what he most feared, and
he expresaed-thié. is that situations where

patients are kept alive way past the natural death

'nprdceaa;_éspecialiy_where patients are kept alive

contrary to nhair intent, gives rise to the belief
in people that’ :hey have to take the;r ;wn liven
to avold medical treatment to avoid being kept
alive. . .. -ﬁ;if'_ s

It was éhe épec:or of physician assisted

suicide which tencerns Father Murphy in this case

'and in similar‘caaes‘ That pecple aee this and
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say, "Ch my God, look what happened when somebody

gets cgught’up in the medical/legal system. They
are kept alive like that indefinitely in that
condition. Rather than have that happen to me, I
am going to take a pill and end my life
prematurely while I have the ability because once
I loose control, look ‘can what happen to me."®
And that's what happened. That is what )

is happening here. Enocugh. Her intent sheul& be
carried‘out and that intent was not to be kept
alive artificially in this condition. Thank you.

' THE COﬁRT: Did ~-- 1 might éhve your
cages that you all quotéd.

MS. CAMPBELL: Do you want the same
: %

.copies of the same cnes?

THE COURT: , No. Did you mention -- one
you did not mentionlf Slumwitz. .

MR. FEﬁOSu I have a éopy.

(THEREUPON, A BENCH CONFERENCE WAS HAD
OUTSIbE TﬂE HEARIFG OF THE COURT REPCORTER.}

'Tgs éoﬁRT:r As has been atatgd‘by both
attorneys, this Has been an extremely difficult
cage. Obvicusly;‘nqt one I cdn rule upon at this
éime.__l have a lot of information to go over. I

used up one Iegalhpgd taking notes and I'm about
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halfway through this one. There is a lot of
t

evidence that has been submitted, together with
some good case law that both lawyers have worked
on and given to me for my consideration.

I do want,”at this time, to comment that
quite obviously whatever I rule will be contrary . *
to the wighes o% Mr. Schiave or Mr. and Mrs.

Schindler. ' This ié not a case that has any
prospect of beipg divided somewhere in between
those Ewé positions, quite obviously. -

' . I do wint to tell the- three'of you that
whatever decision the Court reaches, it certainly
will have been with the Asaiatance of extnemely
able trial counsel. I know all three of them, I
have known them'férlgxlong time. They have done
an outstanding job in this case in presenting all
the facts that could possibly be presented to the
Court. So whatever. outcome is made, it's my
decision and I have certainly been assisted by the
effort of yout attoxneya.

Au I told hhe attorneys at the bench, 1

‘ intend to reach x deciaion in” this case in two

weeks. This iu not a decision that I can make

quickly, but it's nct a decision that gets any

‘better tha longer I consider it. 'We need to make

+ £
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adjourned. T *

a decision so we know what we need to do with
regard to Theresa. So please do not bug, for lack
of a better word, bug your attorneys before then.
I'1l keep them advised of my progress.

I do not intend to call ancther hearing‘
to read»my.deciaion. I don't think that would be
in your best interests, any cne of the three of
you.- ;;intend'tq fax my written opinion to the
attornéys, as ai@ultaneously.ag I caﬁ; and keep

them as advised as I can of when that.will occur.

.Again, I want to compliment you on
} . .

- keeping your emotions as under check as you

could, This has ‘been an extremely difficult
case. Probably the most difficult case I have

presided over in mys.term on the bench. Again, I

 thank you for your patience. . I want to thank

‘counsel. I want:to thank the media, who have been

as unobtrhgiva as you can possibly be in this

case, Winh’that’final thought, we will. stand

; «

7 THE BAILIFF: All rise. Court is
adjourned. " _ |

(THEREUPON, THE TRIAL ENDED ON 1-28-00 AT
11:30 AM) , -

.
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