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Jurisdiotional S{atement

This Court has jurisdiction of the {inal order of the District Tourt of the

Middie District of Florida pursuant to 28 U500 § 1291 which provides that Courts

o

of Appeats shall have jusisdiction of appeals from all finat decisions of the T3istrict

Courts of the Unitad States. The Middle Distriot also had juriadiction

1 pursaant {0

s

Public Law 1093, which expressty gave the Miadle isciction for this

case, The Bleventh Cironit is constituted of Florids, Alabama, and Grorgla, 28

Statement of the Case
This appeal comes to this Court from a demial of Plamufi’s Motion for
Temporary Restraining Order 0 vestrain ihe further withholdmy ol Plaiatif's
nutrition and hydration pending the irial of the claims she raises pursuant to the
For the relief of the parents of Theresy Marie Schiave AC” a bipariisan taw
enacted by Congress on March 21, 2003, {Public Law 109-35. The District Cound
denied the temporary restraining order on March 25, 2005,

MNotice of A!JDL"} of the L I('; .l (i@ﬁy“’ffi the tf;ﬂ‘ﬂ(}:“ﬂ’“ W‘: RO ;_ﬂ"“jl W

was filed on March 25, 2005,



i. Introduction
This is a mercy kithing case. Plaintiffs have alleged, and proved, that there 1s 4
signilicant difference of apinion concoming the present physicat o ondition of Terrd

Schigve, The following facts are nndispuied:

A, Flovida luw defines “persistent vegetative :

765101 Delinitions --As used 111 this chapien

(%2} St g”}l— syt

\,mdmml of UNCoNSCIONSRess 1n

{a}  The absence of volnniary action of cogiitive behuvior of any
kind.

v An inability o communicate of interact parposaiully wath the
environment.

B fudge Groer scknowledged in his fludings that ded o the 20 HIS order w
withdraw nuirition and hydration thar Terri Schiave was conscious on
ar intermtieat basis (App. 3 and 40, but held that her lewel of

onsclousness was irelevant to the guestion of her present destee 10

accept oF redect nutrition and hydration.

. Thers 1s pyvidence in this record (affidavit of Willlans P Cheshire, Ir

M.D., March 23, 20053 that Terst Schiavo 1s nor i a PVS as defined

by Florida law. [ApPD. &),

D i provided with hvidration dod sustenance, Terrt Schuavo 3 not dying.
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g merey killing is bey

Any order by the judge anthor!

violation of constinutional faw.

I

jurisdiotion and subject o colia
TV Plaintiffs Have Adduced Sufficient Bvidence to Warrant a Prelimdnary
Fnjunciion
A, Judge Creer's Order duthorizing ’V%ﬂ drawsl of NMuirgtion and

E_ :
Hydvstion from o Person whe is WO in g Persistent Yegetative
State is L neonstitntional,

Veret Seliave’s Alleped “Consent” to the Withdrawal of Nutrifion
r;m? FHydration i Frwsmef an g Foctval Finding that She {3 in a
Persistent Vepetutive State and would, for that Keason, Devline fo

Accept I,

federal right of self-determinabion avcepted I Cruzan v Direcror,

o 1) what is the

cn of Healih s prenvised on rwe Factual Tinding

exact nature of the patient’s condition?l and 23 given that condizion, what fudiy

i

1 they make regarding continued autniion and hydration”?

valsed & signifivant question concerning the

i i

al condizon”

Factun! premise of the st cuesiion: What is Term's presen
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s findings indicate that she is ar Jeast “munumnaity

Cheshire's affidavit indicates that she may huve a vogrinve - funciioning ievel
considerably above the baseline For the munirnally conscions state (RS,

Public Law No. 1093 provides plaintifs with the right to 2 de novo hearng
on the guestion of Terri Schiavo's infor med consent rder fhe circumstances in
which she iy Tiving today, and essumes that staie-ol-the art disgnostics — not
rreatrents - witl be brought to bsar on the question of her intent,

Ascertaining Terri's intent under the present cleownsiances 15, b fact, the
only relevant issee under Crizen. A full factaal hearing, de nove, 1 esseniial i we

in whether she would want o know the following facts before

are 1D a4

ercising her admitied right 1© self-detenmination:

fay  What is Terri's current level of cognition?
(b What is Terri’s current level of tnteraction with her parents.
siblings, and caogivers”?

{c)  (riven that level of 0o s it possible to aseertain her

groafter o period of

present wishes, either immediate
rehabilitationd

(s Can she swallow, or be trained awallow?



dLfL AT TR T 3 oa 5
CHLES AV R AL -

it
ji

T the Exient that Florida Law sunthovizes Judicial Decrees
Authoriging Withdrawsl of Nutrat tiony B M”tﬁmﬂm from a
Person in A niraaily {f,{m-* cigus Hiate Mfrm ¢ Firsi Having
wed the Prectse Level of Cogiition, i is Uncons stiiational.

e

Oeders of 2 Guardiapship Court Premised on an bnconsiftutions!

Sginte or Reading of Siate Law are Blate Action

it 15 well settied thet mdicial decrees auth meonstitutional action or

anforcmg apecostitational statules are state aciion,

% eyl e g X PRI 54 T T S TG o
SEFVETES V. Pupm 455 U h, 47 R TONES i’.\pﬁ"(}ﬁ.sd[@ i

tineensiitidional pro

Bell v. Maryle pneorstigional apptication of law);

Shelley w. Kraemer, . e, enforcement of racial coven ant’,

- Judee Greer's orders authorize what wi subd, in ordinary
cirewmstances, be mercy killing, His owders presuppose that Terri's file dogs not

. and thar, o8 2 reselt, she herself would pol want

rise 1o 2 sulficient fevel of qu

5

(o continee o her present condition. CApp, 5 and. i}

While Cruns

s Terri's right nation, there i

s the roeord concerming her pres

have if she received (or had received) adequate rehal bilitation over the

Hfectively substitured s

dudge Greer, acting a5 Tern’s proxy,

NSRS

JHQE’{‘JH{?H{ T Seps witr frovnil (R e el N_‘f:,lz..hfi-n’ ij-“flﬁ.‘(({fag\‘? Lqu!xi.leCd LTI

s pove heariog on her condibon, and



e d S D

E LAY IR

.

pnpaived -

Wi RIS }

e ogu to hor intent regardang Die in an
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ackition.

We helieve that Terrt has altenopted © conpnuaicate er wishes 10 Hve m

hest way that she Can.

Cpachusion
YWherefore. the Plamtift therefore respectfully requests this court i

. Revarse the Distrer Court's denial of Plaianiff-Appeliant's request | {87

temporary estraining «

. Epter & temporary resiraiping order wnd prefeaary  gunenon

tion with thein

i
et
e

=)

orohibiting Defendants and asyons aCtlg Lil COnue

from Turther TPy putrition and bvdeadon or any medival

reatinent pecessary to sustain her Hfe;
o, Onder Hospice fo immediately iranspost Tern oy ambulance o

‘,,-A

ssuly fO sustaln hor e and

oy reestabiish her paiediog

1yt conduot an

tv the District Court with i

d. Remand the oa

evidentiary hearing,
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UMITED STATES IISTRICT COURT
MIDTDLE MSTRICT OF FLORIDA

TaMPA THYISION

THERESA MARIE SOHINDLER SCHIAV,
Incapacitated ex rel, ROBERT SUHIN DLER
and MARY 8{ W{Niwl}c B, her Parents ond
Moyt Friends,

Plaintifdy,
wg, Cage Mo, B:08-0 VA0 2TTHR
ATHCHARL 3CHIAYD, as Guardian of the Person of
Therssa Marte Sehindler Schlave, lacapaciiated,
IPGE GEGRGE W, GREER and
THE BOSPICE OF TAE FLORIDA
SIINCOART, INC,

Drelendanis,

BEFORE THE COURT s Plaintffs' (First Amended) Monaon foy Termporary
Restraintog Order (Dkt. 34) and Memorandom in Support (LK 3G Atrer notice to the parties,
the Court conduetsd a hearfng on Merch 24, 2005, Upon careful consideratian, Plalntfls'

motion U3kt 343 is DENITED.

©as to Delendan Judge George W, Greer, Faintilfy” counsef confinmed at oral ergumend vhat Flawnits
were not seeking ajunciive reliel as to Judge Groer tn his officlal cepacity.

* Pluintiffs acknowledge that
which wias Afhr'u o w h& Flf'»

Court’s decisiom on the Bmerggacy Motion Temworar
o ved all imsuss with sespect o Doants One theos
i ks the propriety of the wiive welief requested |

Rostraining Order

Sq throogh

I‘m.
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Applicabie b

A remporary meelitining ordey protests agal arabie harm and o

4 on fhe oertts can be mads, Canal Auth, of S

aue untit 4 meaningfol de

Siy 1074) This Courk hes previcusly deverminsd and

Codfmway, a8Y

s that Platnifs b J thet an irrepatable harm will be sulfered unlesy the

sz the proposed injenction could

- 5 “ i . : . o oo e
injungtion issuas, the threatened tnjury culweighs any Gama

by £

emchon would not be adverss o the Ihisrests ¢

CElise ihe oppOBIg
jashiic.

issue is whether Plainti{fs have esteblished » substantial

=,

Hkelhood of success on the merits on any one of Counts 5% throagh Ten A subataia

7 than

fhe merits requires o showing of ool by Likely ur probabie, ¢

sikeithood of

194 B Bupp. 2d 1336, 1249 (v

: v R e " 1 “ Ao o
cerigin suoness, Home (L v, g v, B

v originad), Where, as here, the “balance of the &4 iries weighy heavily 1n

v show & “substantial case on the

werite GarciaeMir v, Meese, TR1 FEd 1a80, 1453 (11 bibe (i, 1986). On caredid

of each eanrt, the Court concludes that Pl aintiffs have o shown 3 substantial

fLC‘N .

Discussion

st hes ensdicion Ve hear, Gelermine and rendes
]

71.".?:1

sant 0o

3

hewesa Schinvo “for the alleged

St on the claims brovght by B

Mhe Act does ot address

charher t

de i the
viek O

Lar;,r;:a".; i

}II"I et
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¢ withholding or withdeawal of Toad, Quids or

e Thie

erming e

Counts Six through Ten

[t

The court must dedermine whether Plalngfs have shown a substantial case on the merits

of any olaim For pursoses of termporary inpunctive relief, Absent 3 shovang of o depavation ol a
¥ § § A ; [

constitnnonal tor viglation of a federal law, the sine gua now oF thi

Court's furisdiction

under Pub. L Mo, 1063, Plainiffs cannot establish & substantal Lkaithood of sucoess o the

Boiantisl case on the merits

ﬂ"“n{“! OFeEvVen s

iy Sig-
The dmericons with Disabilitios Act

Pl Defendant Mickae! Schigve

g Count S, Plaly e Tailire sod refus

o Fornish Theresa Schavo

o
H1V)

ssary and appropriats terapy, rehabilitation service

sRsentis e sepvices and his demand that she be deprived of food and waler viokale her

righis wader e A

gricans wi sabilities Act (AT, 42 U808 1210Y en seq. (DL 26,

Tn mertinent nard, the ADA provides that no quali
F »

by seaspn of such disubiliy tuded from participation in or be dended the benefils of the

pgrams, oe setivities of 4 pablic entity, or be subdret w discrimination by any such

a pleinaff most allege:

(1% that she is & "qualified individual with & disabiliey,” (00 dhat she was “exchuded fie

paticipation in of . @ benefits of the seevmes, o 55, or soiividies of & pubhic

t

3

Amdneted Tageinst] 0¥ such entityy” () "hy reason o

A 1

antity” o oiherw: sability

Tt
.
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Khooe v, Cates, 256 834 1077, 1079 (1 ith O, 20001 A

wing argrendo has Theress Sch

iz & Uguakitied individosl with a disability,” Plainnifs roust show that Defendants Michaes

“public entities” that discriminated againss het “by reason of” e

Contraey to Plainliffs” argument. Michael Schiavo, &8 court appointed guardian for
Theresa Schigve, was not scting under color of state tavr, See Harvey v, Aarvey, 249 F 24 1127

"

PEAZ-33F (Thth Cor 1890, Kix

v Bogney, 323 F 3d LONG, 109296 (Vth Cir, 2U01) Moreover,
Michae! Schisgvo cannot be g “public eniity” uadar the ADA by virtue of te plaie languegs of

the stantory definition, which defines “public eatity” as “any State or local government” or “any
departtnent, agency, special purpose district, or other Instrumentality of 2 State or Siates or local

government.” 47 U540

e
e
&

L

2131, Accordingly, Plamtiffs cannnt show a substantial kelihood
of success op the merils against Michael Schiavo under the ADA.

A £ 'LIQL,J}

i

Fiospice, Mainuffs contend that it s a “public entity™ under the ADA
because i accepis federal funding, Plaintifls offer no authority, howaver, for thelr contention.

il

Again, the term “pablic sality”™ means 7. anv stale o b

srernment.” Sioply pa,

Paintifls have not shown that the Hospioe 13 a "public sty under the ADA, an

element of 3 Title ¥ clanm

Fiaintiffs contend in ihe shiernative that Hosplee s a”

ADA. Howevey, the definition “poblic acoumpodatinn:” in the statute, 4

Iy

does pot meivde 2 fagility such as Hospice, Moveover, even if it s assumad grgmende that

Hospice fally within the defioition of “public actommedation,” Plainuffs canpot show a

substantial vase on the merits against Hospioe under ihe ADA beguise they have not shown that
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a Schiavi was by reason of 2 disapity, T erder to

inst The

sy all sopmination g2

prevail under Title THE of the ADA, 2 plalntiff generally hag the burden of proviig: (11 1hat she is

¥,

2y that defendant is a plece of public accommodation; and (37

aty im sal with o cdisability; !

i

that deferidant denied her foll and 2qual enjoyens of fhe goods, services, faeilities or privileg

of her disability. Larsen v, Carnval Corp., Ine, 280 F,

offered by defendant (43 onthe b

Supp. 24 1333, 1342 (5.0 Fla. 28

Plaintiffs have not shown that Hospice's complivncs with the state judge’s order

withhold nutrntion and hydration constinuted dsurimination "on the basis of a disability.” Faor
exampte, 115 undisputed that Hospice, when direcied by the stals court, cooperated in not only

e reroval of Thaross Sehiave’s fesding tube but also s reinsertion.” Hospice s conduct
¥

£ove, must nevessartly have been motivated by ihe Cowrt’s order, not any dseriminaiony

her

1 e

aga Gehiave, For el of these reasons, Plaintifts cannot ¢stablish a substant

andemus foward Th

kelithood of sucesss o the merits or even o santial case on the meris,

{erant Saven-
Tie Rebabilftasion Aci of 1973

Iy Count Sever, Plaintiffs allege that Hospice of Florida Sun Coast, Ine. violaied Thegesa

Sohiavn's ght to rehabiitation under the Rehabilitation Act of 1972, § 508, s amended, 35

D50 8794 (Dkt 36, 85-87%

The Rehabilitation Act of 1973 provides that “no otherwise qualitied individual with 2

v reason of his or Ber disebiliay . be sublected o disvrimanation

npﬁie’u ¢ &
why-Becton Anslysh, 59 FR

and medics ?.sr slmeat,”

35624 Jus.y 2, zwn
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mnoor activity receiving Pederat financial assistance " 28 UB.CUE 7940s;

The etements of 4 claim under the Rel o Aot are: Uy that fshel 15 A

 individual under the Ack, (27 that {shei s ‘o

i, (3) that [shel was {discrunmated against soledy |

b

the program o activity in question receivas federal financial assistance.”

Hosp, of Narduwest Indianag, 104 Fd 116, 119 (Th Cir, 1997y The D

cand fournth elements are

met as Theresa Sehiave is o handicapped individual and Hospios receives federal funds,

The second alement reqiires thal Therese Schinvo be "otherwise quatified,” which means
that abseni her disebility, she would gualtly for the treatrneni she is baing denied. Id. st !

The Rehabilitarion Act is intended Lo ensure that handicapped indivishals are not devied aecess

w programs provided W von-handicapped persers, Jd. at 121, Because of this infended statuiory

purnese, courts hold that the otherwise gealified cniteria ., cannot be megningfully spplied w

a medical treatment decision.”” I (quering Unired Staves v Unie, Hosp, of Stais Unly, of New
York ar Steny Brook, 729 F.24 144, 156 (2d Tir, 1964Y), Theresa Schiave is not otherwise

EEEN)

gualified” because she would not have ¢

any need for & feeding tube 1w deliver nutrtion and
fydemion but for her medical condition

Pla

iffs also cunnot establish the third element. Hospice s Ao withhoiding nuintioo

and hydration “solelv by reason of” Theress Sehiave's medical condition, but rather becadse it is
cumplying with a court orcder and the instenctions of her guardian,

Firally, Flaintffs’ attempt to bring an action on Ther

ga Schi

Eehabilis

wi Act for withhelding nusrivon and hydrazion fails as the Rehub

not mandete the poovision of services, Ses Clmsiead v L ex rel

nring, 52T UGS 8B L o)

e
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v

nol i this opinien koeld that e ADA Hnpoges on

care for wistever medionl services they render, or that dw ADA raguires Bt

5o individuale with digabibinen ™

cerlain level of b

Plaintitfs aceordingdy have nol esfailished & su

mETis o A substantial case on the mertts under the Behabiliten

Count Eight-
lwwzﬁ'ﬁ?mk Amandement ue Process Bight to Substituted

a7 s

¢ Based on g Clear gnd Convineing ¥vigence Smndard

Vind _z.rz’a i oaf

!&;‘5

51

Connr Eight aileges

sn Semiavn’s Fournesnh Amendiment due nrog

ware violated 1 that seuary 11 BOGRY, aathorisimg

of ydraton exd auirition, “was ot supported by clear and convineing evidencs that Terrd would

{2k, 36,8 90). Platetits contend that the state irial judge made

fave made the sane dex

t

5
1
1i

et Theresa ' intantions wi

i womciudiy

Q

wvitdence, Planufs counsel ackne i

Al Convinoing

Eight presents o proceduial Jue process of

Plaotiffs contend, vetying on Cruvas v Mizsours Dep’t of Hecldik, 497 5761w,

that Cthe Des Process ©hause of the Fovmeenth Amendment reguire:

SOISLONE I remnve

frvdraton and nuridion from an incapacitaced person must be supportad by clear and conviaong

evidence that the ncapaciated person would have made the same e

B emphars gdded ) Conuary o Plaindifs” conteating, the Suprems oy

g evidencs standerd, Th

23

Hieation of the hu

ghitened whear and CoRYiNC

pelove the Crugar cour was whether the state’s application of the hed

Bt o redyse gedical reswment, not whether

standard overbindened the patlent's gl

-1

RS
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RIS i oot Theress

1

path Amendment orosecural die

Sehiave’s Fow

'

s et judge anpiied

ed clear and

£ standay

o vinCing R

ing hey intenn

YIS, Ak

by Crugan gnd i actordanve with e Sia § 76

v od

b bk B
v ihe axfont Pl

cornpdain that the guantom of evidencs did «

LhanpbiATy eITUTS A O IMEier af state Jaw, not Tederal con

Lount Nine

Viglation of Kighth Amendment Frohibition Against Crael and Unussal Puniifonent

Ceont Nine of the Plaimiiifs’ Secomd Arme: sefendants

vintaied ihe Fighth Amendment’s

n against croed and wpusval punishment Plang

assert that “Judge Greer and Michael Sohis

PR I I
ave vicated |

Wy demonsirating a detiberate indifference to a know {sic}, substantisl

1y

risk ol serous hacw .

T 36,9 101D

Tha Blghth Amendiment. re appliad 1o the sales

“resnth, Arnendend,

srobibite the infhotion of cruel and imusual punishinent. Hamum v, Dekald O,

T4 P LAGT

.

LEFY CELsh iy, 19E5) The & rdicent’s prohibition agamst orued and unysual

punishment only applies ©

S21

popant 1 and as a cosseguencs of a person’s tawful convietion of

a crime

. i nertleeng part:

v healthoare, B gy s
wird by oi |

at winild have chosen had

v;kc%c;:mn ; il d or 'mmd.r*
qomy il e that the d
ihe rﬂ-“ir'mt noon compelent.
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nappicable w Theresa 5o o because the stale has not

T wt 1572 {guoting Ingradwm v, Wrighy, 830 U5,
e g

ekl
el
<

ontentions, Theresa Schiava iy nat being

et by the siate at the Hospice, Firudiv. us the court s proviously s s, Michae!

™

Sehiave and Judge Orear are not svete astors, See Kirtiey, 326 Fod wt TR A5 Fflarvey, 94% Fld

al 13334 Torres v, Flrst Stare Bank of Serra Cto,, 588 B2 132

126227 (1eh . 19T7EY

For (hese reasons, Plaintiffs cannos sstablish a substarfial bkedil o the merts of 8

cuhstantial case o the merits on their Fiehth Amendment claim.

Lot Tene
Viplation of #ourteenth Amendment Right to Life

In Count Ten, Plaintiffs allege that “depriving Flaintff of nutrition and hydrauon
contrary to ey wish t live bs a violation of her Pourteenth Amendment sight fo e (ke 36,9
1G4y, As in Count Eight, Plaintiifs rely on the Fovrigenth Amendmert fo the Usited States
Constingtion whizh provides that oo stage shall “deprive any person of lite, liberty or property,

without due process of law ™ During oral argument, Plainsiffs’ counset confirmed that Plainlifls

ssvert 2 substantive due process claim io Count Ten. The lssve presanted in Count Ton for

purposss of temporary injunctive relief, is whether, consistent with the furisdictone] zrantin
pub, L. Wo, 1093, Plaintiffs have established a substantial Lkelihood of suscess on the meris of
ghelr contention,

& finding that a nght mwerits substantive due provass proiec tiom eais thal the cight ls

protected agalns: certain guvernment actions regardless of ine falpmzss of the procedures used 10

implement them.” MeKinney v, Page, 20 83 1550

1994 (citing Colling ». Uity

of Harker Heights, 303 LES, D13 {18000 (inrernol guurations and clialiony orille

4.
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s Clonse containg a s

Finermon v, Burch, 494 DS L3, 125 Q8R0)(Mthe Dhe Prog

Cihe Tabrmess of

romponent that bars certaln whitrary, wrongiul government actions regardless
the procedures wsed 1o implanent ihem™™

As an jnitial mateey, 4 substantive due process violation requices state action, DeShaney

©

v, Winneaape Cry. DS, 485 U8, 187, 195 (LR noshing 1o the language of the Dus Procsss

F

Clenes iself reguizes the state to protect the life, Woerty, and property of s citizens agains
it o By private actors” . For the sams reasons that Plaintifis could nod establish state woiion
¥

o olatrm, Flaiptiffs heve not established stme action oy Covnl Ten,

in thir ot

uhstantive dus process righis sre thoss rights “reated by the Constitution,” of which

g amoaat of process can justify [heir] infringemant.” Vinwurd v, Wilsom, 313 .34 1340, 1336

iy 20075 The plain language of the Fourteenth Amendment comtemplates at @ person

ovided, KIV Amend., U8, Consi.

car be Geprived of it so long a8 dus process Gf law 13 1

Clalo Sre shall, . doprov person of life, . without due process of ). The right (o

aly protected by Foarteenth Amendiment procedural doe progass. F Cruzan,

oncurriag){“The text of the Due Process Clause does aot profect

ety shnpliciter. It protects them against deprivations of

individuals against deprivations of L
Hierty “without due process of law™™h All of Plaintifly’ proceduoral due process < olubims have now

heen addressed and relected by this court,

Accorgingly, Flaindffs cannot estaoiish 2 substantial likelihood of success on the menty

s m substantial case on the merdts on their Fourtegnth Amendmens substard ve due progess
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G estenos 4 PrOnnnhan, fom, the AL Wieits ACE i o0l Avalidie Detalae ather, ad

epals

remedies ar law exiat” Schivvo v, Schigve, Ho UV

P e, Margh 230K

cantind e uaed Derg B0

v for Tamporary Restraining & s
DENIED.
Fing 1 e pemisd i 1 did not ance agein convey s sppraciation fur e

{ieulites and b

1 throughout this lengthy process. T

with which this delicate y fy a credit o thelr professinnalism

and dedication to their fespective cliens

Dy E AND ORDERED in chambers this B day of Mareh, 2005,

}&%M"w WHIFTEMOR?
Uniped States Distriet Judge
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Betare me iy dey cemonaty aopeares Wllem Polr Chashivs, O, MO whi twéw:; Huly ga0m,
denosns and s5ve

ge of the fovy stated in thie
fr eormpstently heysio

L Wiltiom Folk Cheshire, Jr, MDD have personal kool
decharaion wnd, i7calisd 54 2 mmw, Iooald and wohd wan
under oath, T declare ag ftiovwy

3 am, g newsloge practiving in the ‘«"ﬁ'a‘a uf ¥ 4 arm cerifiad by the Amerioan

Boxpd of Peychistry 2 zwemaugmgy En reg ,mm 1y eneation ﬁii: shgrouzd, §pessived

fm A, n tiochemica sciences Ko Princeton University, A I loethivg fram
*::tyd avesttional Universite, and o MDD Som West Virginin ajmwmm 1

-M;: tetad an fnemship fn ‘L:zwmai madiaine at Wast Virginia University, 4 residency o

ustrelygy and apain fellowsiiy o the Unbyarsity of North Caling.

1o slso are apnoined vobmres: with the Florids statawids Adult Protective Services
teamm, in owhisk espaeity T called on Maneh 1, 2005, 10 provide an independent mi
wtive meiieal reviow of pliegations ol possibis gbuse peglecs, or sxploita

el
7“‘1“*4*5 Marie Behinvo,

Althonsgh oo one Som te T‘&e:pmwﬂr of Clhildzen and }wmi 28 has inguared ahout my
wersenal views about eatnent dowlsions in cusss of persislent fuggtuis (PVE ) {
wrould ;mm iscluse than T came into this esse veith he belief that 1 zen PRI Yy
pormissible w dscontings wrilcially yrovided ounon ol hydretion for pemaons ina
DRITIRTIEDE w*e' wtive atgte. Baving gooe reviewed the refeven? fiers, having el sl
sogarved Ms. Sohizvo bt person, 1 a,i having reflecied desty nuethe wmord and off ur‘p&l
isgues, Twould L o spluin why Dhave ehanged my mind ie vegard 15 U partioular
Take. W

T wy dally somvargenions with crﬂ:w,gm, fave been interssiod o Hear what ofiers kave
shenght oboyt e issues prrssvmding this cade. [ have beard from neurtlogiers, ol
;;"Wia:;imts nuses, siher pam.mahm profegeionals, sttorueyy, stkiciss, cergy,
gg,cm: salang, ”f‘;ﬁ:..hﬂf.a,, thegldeny aod the young, have heard fom penple a* b
faithy, Roman Cathaoile, “%rmﬂm Tewigh, sl g’»“'w\ﬁf‘ without g pamm St
eommitrrent. Cenerally, T have Dund thet many peogte whe have thoughts wmua"
sboud thin case say that ey have beew wnable so reach & fndgment, They acknowdadge
yalic pri winies o both sides of e arguimments, wd they recoguis the Affenly of
s.;rmzs.irunp Fern, e paesedin atoursty arns m:'m;:if*w fauls nesded (o teach & usteariy
eomelugion, ALl egrae ther s an extoaordineely AReult case and thas m«; famiily
meynbers o soth wdes must be salfering preatly,

any

Theve 18, at 142 haurt ol this 2ass, spacding the newtloge dlagnnets g wiich
ut dopgions have maed. The eo : hasls of eracinle s e
tesrimony, thal Terrd {5 permanenily in a persistont vopatative gate (FYSY, wileh Iy 3




LR R A - iR R F

n

wirenesy. Pablwas i g

i e diagnosis mening wakefitaegs without g
persiotewt vepdtative aime ek bitagrared fuastion of srelyeat covtes whily retaling
s iuniary wuin e reflenes that vagulers hewrt rave, dlgestive, slrovlistery, dvep and
ether involumary bodily functions. Their behaviors are sutconatin, n wpw-pk\mfm

umdpiitoted rellones ey longer wnder volugbary contral by higher ?:)" i et

O thie alier hand, e Bave hadn repeated sl tma‘z. Terel at tines se8mE more
T ;\nrws enver [ntemrional aad ptevach : ‘
Ineonastent with & dragnesis of FVE, tio
i;“ec:ﬁ;&gmm hgve been buged, The qwr.mm !
neurelogist s81l & “Tnirmally cotscivey i
decivions tal afeet e Hlv s wedfore of hay Bl 15
aware of by envivamment, aware of thaers, aw'a.m fsi Ao owr b hi% i sum =1t, OF bk
thestnghins that we wauld regwrd s huran even 1 she connot cormmuniosts Jeem o us. As
ey ohargs i9 10 mvewgm thie wossinility of abmse ar neglecy, if matters whedier Tere
wanld b alle to satngmize sl faed the consaquences of ghose or nuglect. Some sedons
milght even be unintentionully neglectfol (Tperfbrmed oy verjeny unaware of T
of mwarongey.

b Whach med ,
sriges, Wm*mf ‘Iem muigit b in wehat
: zfzam, fm ki

2

Thige sie many behaviors typ l“ai for patients in FYE that someone & ithowt pe clogios
tw.in;éﬁg -'vm,;aid cantly mistake o5 volusary. The non-neursiogiet seldom has seperidnee in
abserving how the trmnstur wid vesal ganglia behave when deprivad of g framn the

cerghrel sorer whers conselougnesy s beliaved to reside. Tt it quite comman Rar
deditated and caring Tamnly members, hooing desperafely for 2 slom from thasr loved one,
i mizintermret these sefiexss a3 ovid

denee of cormmioation. Buch bebavioes van eelude
Svaluntary arowsel, 2va cpaning, randam eve moveteents (ysiagmu and borizonial
w.a,rmn;;, hried ¢ o eoptact, reflexive withdrawe! from & o

iovde stirmidus, Tove: fent of
the s of mouth or tuning of te head In response to oval stmiiation (osk sed rooing
@J Fewey which alse peeur (5 pewboon sl spontanesys grivem wim,, 0 siTLifeg o

diamlaye of smotien {ffecyve releass, wrually 2 mornentiy gestare), and cerian e
napsdsinned behrviure wenallvnog sven i haslchy adnite, "ér-m r*" ?} mim sligs of
Teri Schinve ths have bem prostntsd in U media displ .
1 1s the responsibility of neurologists In casey Lo hix o ;a:imare fdv.r:“ ;ﬁ wwmﬁ.: T B0 f}‘?:ii
thay will get develep o false bopg of recovery

Where i5 the nenrelogst io Tads case 81 this fme? 118 myound
YL imft: poaged 2inos Dol hos Tl the benafito! murﬁ!ﬂé’;u mnmmtm
dre e i Do sertaln about her cuorant neurelogs stetey? There remiats, fu fpu, g
yneeriEiitis i repard o Terd's s newmologic starus, Although soplvring such
pusstnng ey b mperadn wiaple, 1 believe ot medivine has 9 sbligatiog to sasertain
“-h snwologionl favie 1a the Mpheat pessihie degree of conalmy,

Somme srtudies have j‘;zzrif sated, wpnn follow-up over tins, & figh rais of {2le brnal
dlagnosie o7 PVE FurGermore, the dingoosis of minimally conselous sigts Bed not vet

] .
" Andeews X, Murehy L Munday B, eoal Mis wl‘»;ﬂm:& f il VepRRTYE S e ORE
rehelaitinetion Uy, Briviss Madios! Il 1985, 313 §318

At o Williem & Sreghee Jr bMargh 2% 108

ri's Lgvat
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indtied dlegnkis,

mecome standard varlance i the Aeid of pawelngy o the tme of Tend
4 i the

Tha riniashly conaoious stale bas emerged a5 & distiner dlagnoatic antiny valy
: e -
Lst fper years,

Altiough Tem hes uoderzoe swuctural taaging studies of her brsdn (sich s the C7
scan whieh | have peviswed), she has nob i3 my knowledge, undersuns fincnonal
tmaging shwdies, $uch ax positeon emigsion tomegraplty (PET) or functional magnetie
Tesenance imaging (MBI, The structure! studios have shown substantial loss of corelral
soviex which was deprived of blond supply for more than 40 minutes In | 590, but tiare
does rapain some serehal comex.

New fets have coums 1 Hght in the tast fow vears (hat should be weighed i the
aetrelogic assssimens of Torrl Scoiave. Jgnificern stndas have been wade inLhe
setenrific onderstonding of PVE sond mindmally conseious states sinos Tert last
widarwent nevrologic evalugien As usually happens I science, the newest evidency &
srempliag the meding] commmity o tink about tiis field in new wiys, With now
evidenoe sornes fraeh approciaion for what 18 actually happening i the hiatng of peréony
with profound sognivive taselnnent. And there i3 & grest deel mare 1o be Janed,

0f partienlrr inievest was the SRT study published just this year by Sekiff and
eolleagues of two patients ot Comell University. When thess patents, wha had bezn
diagnosed ab being it & Winimally consvious state, Uslened (o namatives resd by &
familar pereon, large drvas of the cersbral sortex nonmelly involved in language
retognition and yracessing U up, The presence of metabolic activity w thuse brain cells
wap G mors than srpested glven thelr ability w Sollow simple fastegeunas reliably or
stherwite demonszats at the bedside evidense of convprebsngion or eormusieation.”
Fram tis study one may sonelude thar tugs {8 stl) o great desl we do notknow abowl
wha! previsusly wnsaspeeted corebrs! cortex functions rsy yor be acewrring in the minds
of pergone whe bave sustained profound brain damage and a2 o lanperable w
eemrnnuioste ourwarthy wiat thelr thoughty may ne.

Based opr my roview of exmenstve medicrl records documentty Teen’s cave aver the
VeRrn, on My packmgel abrervations of Ted, and an my ebsarvations of Terrt’s rieponies
in tse many Wow of videotapes takeen in 2004, she dernonstrates a nuunber of behavion
ehat | baliove caat & reasonabls doubi on the grior didguosls ol PVE. These meladn

1. Her Behawior iy froguently sentent-spocific, For exanpie her faclsl vaprsssion
brighteng and ehe smiles in rponse 0 ke vowe of fomillar persons cioch 23 her parente o

¢RIy M, Merser W, Chilus BW, Accuiscy of disgrosds of persmsiont vagetmive state, Mruslogy
1991 4k (4581460,

P Giaetan T, Ackvaal 8, Oxilds N, Coveferd 1, Ruast B, Fuoe DL Keliy 79, Reosonberg TH, Whyes 1,
Zadne 220, Maler MO The winimaily socecioms slaly definition wnd diegnostic wrierls. Newralogy 10602,
9% 349384,

S Laureys 8, Orwen AR SeRiS M. Braie fuinetion 4 coms, vegaintve faes und eelidng dusardsrs, Linge
Megalegy T4, 3r $37.54¢.

f BanitT I, Rantrignessddoran 1, Yamal A, K LEE, O
ol nstwork eetivarion in wduimally conssious parimt,

; IR rovely Laepn
wralapy 2004, 44: 514-933,

AMEat of Witgm 2. Chesture, Jr s R AV oage dof ¥
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her oarse. Hler agitetion seheides aud her facial demeannr soflens when quist mugic is
}:ﬂﬂm’ﬂi Wihen jrhblant sl masis is played, har fuce T:s*ﬁ;ﬂ&m s Lidle bay ayebresws,
sivtiems, and oven baughs. Fer fateral guoes voward the tapd pliyer fe sustzined Sy ne&.‘w
rantes. Svvarsl tieaes T wimessed Terrd briefly, alben invonstarently, lavgk In responst
3 & TEOTOUE forment shmeona {n e oo mﬂﬂ muds, [did not ses her hragh S the
ahsenst of doinsone elee’s leughtar.

% Alhough she does not sesrm Yo tack or Sxllow visual objsew consistently or for ong
periods of dme; she dosy Seae ber page on eolorflil obisots or husmen Teees for some 17

gomonds at o time snd setagonsdly follows with Ler eves af Jeast boefly a6 thess shauts
mave fom side o side, 'Whes T firet walleed dnre hor room, she immadiavely taaed her
hend toward me and Joaked direotly at my face. There was # look of curioity or
pwpecintion in her evprmegion, wad ghe meintained eve conan for about Dalf o minate.
Foatar, when ahe sgain looked atane, she browght ney ps iogether 23 it pronevnes te
ienter O wd sltkough for & moment (b appeared Bat she might ba mskisng w intentiona)
sffiort w apenly her free thon $ohl blank, and ne words same out

$, Adthough T aid not hear Terd uiter distinet words, she .iammmmfz: arpationa

mmmv viTy by het use o0 single pyliable vocalizations sush ag “sh,” making racing
..ai‘:ﬂ.zl‘llf‘&, o b Y eEpressing gputtordl sounids of armoyancs 07 mosmng afﬂ"ﬂ“@}j}?.ﬂ’ﬁ foy the
ganfext of the stuation. The somtewt-gnecific range and vwariability of ber woralizariors
suggests at least 4 reasonaide probability of the provessing of smedionsd thought within
her bradn. Thers hove been veperis of Tord ravely using notus] wopds specific to bey
sinietlong! coniset, The fuly 84, 2003 afidavit of speech pathologiat Sara Gteen Mels,
1435, on page 6, resds, “The re::méﬁ of Maedinlaxy reflect the gt that she hag sald ‘stop” iz
a@pm&m IEEmUTERE W & m@:sdma.i preossiupe belng eone to ey The Adolt Protactive
Serviess toam hag baun unable to mttevs tiose arigingl medics) records 1o shis instance,

4. Adthough Terrl hag not sensistently followed commands, Ture pneay o be 2ome
notable exceptinns, In she tsped examinetion by Ur. Hamynesfahr from 2002, when asked
1o close her eyes she bogan te blink repeatedly, Although it wus unoivar whether she
equasiad her gris whien askad, she dd apperr to valas her righe leg four times i
sucosssion eerk thmy she was asiked o 4o 5o Rehabilftetion notes from 1993 indivated
that she wacked insonsistently, snd aithough did not devalon 8 yesiin cui?"r’m;d sation
systeny, did fellow soree cotnmands inpewaistawly and demonsteted good eys contact (o
Turnily mernbers,

§, Thare i 2 rameckeble momeat v the videotape of e Sepromber 3 JOO examination
by De, Hamnmesfabr thae ssermed w2 go wnnoticed at the tima, A1 244 peea., D
Humangsfaby bad fust tomed Terrd anto her vt side to zramine her back with 3 painf
sharp stimelus a sty wieee of woed), to which Tere had responded with sigs of
Siscomfort, Weil afier he csasnd a,;rzmwmh -m* stimidiuae st had remweed Teprl o g
somforahle pogiton, b2 says w0 Lar parants, “Se, we're going to have o roll her ovey.
Tenmodintely Teprl ories, g‘"& vouslines & orying sound, "Ugh, ha, ha, ha” prevses her
evebrows togetier, snd padly grizimaces. 1 s important to aote (e, ut that inernent, e
ap i3 touehing Tertl or causing acswal pain, Rather, she appers 1o somprehend the

Rifgavil of Wil #, Cheshive, o, BMaret 13 2008 page dof 7
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meaning of Dr. Mameesfuhe's comynent and aigﬁah‘. }

UR YNPRARIE SoInG degres of i
el opetax, 13 aiw A
axpleinad by wmphﬂ reflex

T level of
L gwlaar canld be

§. Actanding o .m edivagion af PYE gm?;@me b e Aanarinan Acatemy of
Meuralogy, "peras it w*;;,w‘tax‘ ve glate pationts o not ‘m & the sanacliy to expe "U“t”‘fﬁ'
weiin o suffering, Fain and sufaring ae stibuces of conscio Fuiring werely
’-*;r!ia;ai f*mef'iﬁ:n:ingﬁ ard z:wativazm W m a1 GRTTaN E}: ;md mmpiif fum:c,mmm,
‘ e ding) resardy
Eehe clien hes
-i'ﬁz‘:éfﬂ, wim apttaving, repesind or
agg dnnd fanial fSurkang, all of whish

5 diocument weing, crang, wil
indEetang,

ul:hm' paéafué. wehaviar in S:u-' -w E."t,,n? r‘r* b-ﬁl"“':y’-i

nidshed pebween, oo one hand, the
tlom of mml sndh hradn gtems nain
ArEasy Of pail w}u;h vecitiyas

The revralngle Htarature hus tradifionally Sistin
paverned vofls: reepanses yesulting from e
clrots in PVE "ﬂ'“ﬂ arg e othir hand, con

particiarion by e cerdre] sorter, ekl L,‘a w*wprvtxii.m feit
and volltiena) avoidanpe beheviar hat would nut be expes G

srudies sUZEGET, however, Gt such « distinotion may not he te ¢oar hrﬁgra froe
praviously imagined, Lutveys and collsagums demonslmisd, for exarsple, pewwonal
procesting wtivity in tie privnery somatprensery ares of the cerebral cortex i responss
1 moxions stmul in patlants with PV 7

Rugerdiens of what objeetive mersiong may be avalishle, (he conseious enperisuwe of
pain remaing o phendmenon ditsetly dlecemmable only thusugh Utrospeniive swireness,
whic’h meng that oie cayped direstly koo with ceptainty the paln sne i’im LRASOR
gxperinnees, £ gy the authoes of mmw;ﬂm sratement am BVE wiets fn 1994, thers are
m‘tm cuses i whick “the shsencn of a rnsrpm;w canmei e ek 2 prootlof the sheenoy
fengesiousmess,™ mm: shoid not the olaay pﬂmmr £ ol pain e pives §i¥*§{j';!“-
oousideration o4 poisisly Indicanng sonacioue Terd Selua
Torrh's redmonsed W psin have beew oo rw};*.-v sed, s, ﬁ*emuu £
HEROTIEE 10 3 opaken SELIEIGE, Kl TUE g:ﬂéi g Lm,uiblln AL SR Y be g &

Datiad, iy
sopas Ievel consetongly oware o) paln

Tepri has recelved aoalgesic redication u treatrneng S
e apwromrialy medical mmm:m ifuns eanant know w«.; umm; wwm& ‘m
indientes oopasiow awarenosg of pain 1f @ petien baRaves s 17 in nain, they the

’ Lm.fw  Dogawides O, A ]

Lozen &y Frenck o Laty 4 _‘ w A, | '“-" ] it o BORIGES JORTIGEENEHY h:‘ﬂ.ﬂm
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slimdoally prndent and compassionaie ”’L-ap"“:aﬁ wien i deht, i w0 reat g paln, [£5
parfent behaves o frnek as tmug;j. there may be sne reninent of ConEwiBRE BWAISTIENE,
thes the clintcally prudent and compassionsts respanse, when in doubt, is to wesr thar
palen with respect and cars. If Turrd (s consaously avre of puin, and theealees is
supable of suflenng, then ner dlagnosts of PV may b tragically mistaken,

7. Fo srver the roem of Tewd Seievo iz retdng e exsering the raors of 2 panent why is
cupatose o brain-dead or i seme newologleal sonse no longer thers, A‘v'zf-ug}: Ted

dld vt demonsrare dusing our $U miiuw v;-.s\' conpralling evidenes of vrbatieation,
SeRERIUs Swazeness, of volitional behaviar, vet the vigtar rmr fhe dietines sense of the
preesaen of 2 hving hsian g whis sans s sane fovel n be aware of sone thinys
aronadul ber :

Ag T loaiced it Ternt, and she g,azed giract! ybaa}c st me, [asked myeell w‘nwﬁ:m i T were
hey stiwnding physieide, {souldiu good gonscignse withdraw her m:dm;_,, aed ydration.
No, §eould not. 1 eould ot withdrew 118 soppert 187 wers sebed 1 oouldast witihold
life-suptaining vutrition sud %;_ymhm from iz beautiful lady whase face brighiens in
the presence of others.

The nesrelopio sl we tomdny ways anbigeoue. There g ne guatanres *fhas WS
mphwmm@ msting woultl defuithvaly reaclve tha ambiguity 1 evervione’s ralisfaction,
Thers would be value, T ehunk, b abtahiuing & funstional BARY scan if that [s-possinle,

Thiz s’mmn differs fundsmentally fom endeaf-life seanarios where &t s appropeiate w
withdraw [if-sostaining medizal Intrventions it no longer beneilt or mi'fhmdmmmm
o patienty 10 e termunal stages of Ulness. Terl's feeding tabe is 2t a burden w her. It
5 not painfel, i3 not infeared, (8 not erocing her siomach lining or causing, any medicy
eompiicaticns, Hut for the deeision v withdraw her feading tube, Tem cennot be
songidered medisally tamingd. Bur for te withdrawel of food wwd water, the wonld not
die.

Tr simzrumary, Terd .:I(-I“-%M’@ demonshvares bebaviors g variely of cognitive damais that

call imto auestion the sivvious mewrvlogie degnosis of persistimt v*gs** wrve state,
‘v!'pmiﬁwlih she nag demangrated delavicrs st are cwmxﬁwwma\: siuztained, and
mdieative of corsbral corsal procesiing thal, upon vareful newrologiv congidoration,
wontd not Be expsced in 5 parsistent vegetative state. .

Based on this svidence, I belleve tul, within a reasonabie degrae of medica) covtaingy,

there i 4 greater Mielihood tat Temd is i 2 minimally consolous state tharn a pesisten

vegstative seate. Thie disineton makes an ensemous Siffrence in meking etical

dewiziong on T’y behail, 1 Terri is sufliciensly awere of aor wrroundings thar she can

foel pleasure and suffer, (f ehis 13 capable ol understanding to some dagree how ghe is

being Teated, then in my judgmony it would b wrong 1o bring hout her death by
withdrawing food and water.

Bidanit pd it B Chashie, Jr Rarst 23, 2008 © nages dolY
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v onadinine aod sslaty shoose 1o think sboit Tern Solinve wiil nflusnes whast kind
cﬁb _ﬁ"

neeple e will be ag oo svalunss gnd respond to e nesds of the mowt valserable
peopie srmong us. Wihan serious deulig ede s to whather s coguitively impaived porgon
ig ar iy ot coneiausly aware, even o hees doubts cannot he conelusively reselved, it
better o e on the stds of protecing wilnarable Lfe,

ety b inned,
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N THE CERCUIT COURT 90 mm;m COUNTY, $1L.0808A,
PROBA TH Divesy
Fie Mo, 8. mmmn«-m

N RE: TR G0 sOuan R O
THERITR A, &»mm&; m«w&

Petitionor,
YE,

mmm “?f "xmwm e BEARY
) 38R

THRS CAUSE came bofors the Court for heering om March 23, oS,
tor determngtion of the faciaf sutfislency of Respomdenis’ Fia, . Civ. P,
PAAOMS) Motios fur Relief from Jadgmemt. The Comt heard sl
agament from David C. Gibbs, HL Esg, for Mr, and Mrs, Echindler and
froom George J. Peios, Eeq, for the Petitionar.

The Respondents wmove te Coure for welisf from it fing Owder
revdetsd Febrvary 15, 2000, based on (1) the foct the s Act of Congress
wad pussed granting de novo jurisdictien W the fsderal court and that s
Cowt’s Order is in opposition + w Congress's intent; (2) thet Theress Marie
Schizvo bas bem neglented or abused, g8 approved by this Cowt, and that
stie g In nead of further wadizal evaluation wnd rebalilitation to ansess her

curtent conditan hased on Flovid Department of Childres and Pams Hes
(HCFY s detmemination that she i 1ot i 2 pereistan vepenve Hairs and (3)

v e g
Mg LT T W OEAY L TUERPT R i T g
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Ten Schiave’s improvement o raisdiagnosis of PVE, me stated i Dr
Chesture's affidavic,

Although the Motian as fiind ig Yepelly tnsufficient in foem, the Court
poraatied Respondet's logal mpmrent hased on the effidevii of Iv, Willigm
Polk Cheshire, o, which was an exbibiz adsched to e petitionnoion for
intervention subritted by DCF, Dr, Cheshise, desenibud w6 & board-sertifisd
rurelogist, observed Themes Maxie Zohdavo s part of his volunteer work
with DUF Adult Protertive Sarviess Veam's investiveiion of allegationg tha
el Schiavo has beew abused, regincted sndiop snpdotted, DOF counsel
conceded that ke did not medically examine her. He glso eviewsd hor
madicel records and viewsd POriens of videotpes thet hove rlreacdy bown
sasideed by the Court, Ag a4 Tesall, Be belisves that there ia 4 Eriaber
bkehbood thet she is in minimally comscieus state rather gy in oz
prrsigient vepetative stuts,

The Cowrt anadveed a Bude 1.5 SOTLHE) veotion led by Raenondensg o
fror wecks ago thar siwilarly sHeged Mhai T Sohlavo should be
roevaluated based on affidavi of wductors and the wratlability of new
HAGRONTic WAlng procedures. The Court will nat mpenr whae & st i n
previous Oeder domying Rl LI40MRET modion B medical svaluutions,
oiber thar 1o reonsfirm thet the Second District Cowt of Avpesl set fortd the
turden thar proponsnte of Euls 13400615} motions in thit case face m oreder
t show that the iniliad | et & o longer efpiteite,

To meet thie bucdea, they ot ewtablish du o fregtmeny
offers sufficient promise of Icreesed coguitive feetion in birs,
Schisve's cerebenl COrteN---sigum ficamtly mapwoving the quality
of Mrs. Behitvo’s Hfowgo that s hersell would elest io
undergo this weatownt amd would reverse the prior decision w
withdraw Iifegroloaging provedures,

R A Nt e B A L FAN N KA U e | BAete
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W ra ﬂiwwﬁmm&w af ;‘wfsﬁma {Bchiavo 1), 300 S0.2d

64, 645 (Fla. 24 DCA 20015

Meither the peesent motion nor D, Cheshlve’s sffidavit wlleges that
taere 35 any new tteatvomt ther wonld significantly ingwove the quality of
ber 1ife 5o that she would rwverse the peior doetsion to witduw Lifn.
prolonging provedioes, The RS %&zmg i & dlagnorilc wol, net » restren
hat wall eigrificanfly improve her guality of life, 35 wag previe ssly riled by
thiz Cont. Dr. Cheshire privoaily revisvesd the evidence tha BAS PiOeivic
& the 20002 trial and reached a ditferent seneduion.

Theress Marie Schigve canno v witheut g vairition and 3 hydeadon b
and D {Choshire does nos suggest otherwise. By olear and Lonvicing
ovidMCE i was dedcrmined thet she did R wand 1o Hwe usider such
Pdensoes  conditions  and e she  would refise such  wmedical
Heatmeni/savintinice, This saotion does wot shigw vy significant change in
hor clrovmstnoess or that # would s bamger be squitable to entorce this
Cowrt's judgment of Febraery 2000, e Sweond District Court of Appeal’s
mardate, or this Cowrt’s order of Felwatry 25, 2005 Bused on the
Respondeny’ reguest %or rebiel, this Cogt does not find that 8 colorable
entiilemnent to retlef has beer “ﬂtﬁb}iﬁi’}m it is therafors

TRIERED AND thet Respondents’ Fla B Civ. 7
LEAOMEHIY Moton for Relief frome Jodgpwet s DENIED becasse the
TOVAntE have v shirwn that thels mintion s legally sufficient w go forwerd,

DONE AND ORUERED iy Chornbers, ot Clesrwater, Finellas

Cownty, Florida this B4 day of Mareh, 20ns #5 /2 Y S @
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&awd . Gibbs, i, Bag.
srecrge § Felog, Heg.
Debersh &, Bushuet], Lsg.
Gvneth 8, Seardey, Koy
Mamgden B, Baehis, 01, Eag
Jomendy TN, Pllageri, Haw, |

PR PR kR L

MO a0

goaE

T R g

Ly,

M

Tl

e

4

.

(3 1AM



i

FLROR A SRS

Hxhibit 4



CEC G

Al EAVY RN 01 s nEpom, G A

% THE CIRCINT COURT FOR PINELLAS COUNTY, FLORIDA
PROBATE DIVISION
File Mo, 90-296R-G-005

INRE: THE GUARDEANSHIP OF
THERESA MARIE SCHIAVO,
Tncapaciinted.

MICHADRL SCHIAVO,
Petiiianer,
V5.

RORBERT SCHINDLE N and MARY

SCHINDLER,
Respondenis.

DRDER

THIS CAUSE came before the Cowrt for hearing on March &, 2005,

for deternyination of te facial sufficiency of Nespondents” Fla, B Ow, ¥
$40(bX5) Moton for Rebief from Judgment Peoding Contemporary
Wedical-Fsvchizmio-Rehabilitative Evaluation of Theresa Marle Schiavo.
The Respondents move the Court for relief from its final Order renudared
Febraary 11, 2000, bassd on several contentions: (1) that her prior
evaluations are out-daied and that she is entitled 0 be reevalusted using
F005 medice] procedurss and technology; (23 that there & a high rate of
ryisciagnosis of persistent vegelutive state and that some severely brain-
mjured parents do improve, (3) that she is no donger o A nersistent
vegerative state but that she has moved into & “mimnally con seicns state”

since her 2007 evaluations; (4) thal a sew neurologioal test can determine

T TR A EE Sor ey R F WS TR aam W bt LETaedn e e

e
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whether she i5 in & mbsimally conscious state (MUSY, (5) that therapoune
methods developed since 2000 may help her leam o gwaliow; snd (6} that
her guardian testitied th he would want her (o receive ay restrnent thal
would help her. The Respondents further request that if further testing and
svslarion indicates that her condition has chamgsd since 2002 that an
evidentizry hearing should be pevm;w*d to determing if she would sill wish
iy refluse her assisted feeding.

Attached o Rospondents’ mot‘i::m are this Court's Febmary 11, 2000
Ovder, the guardian ad ftem Jay Wolfson's report; pages of prinr applicable
testimeny; reports in the media about brain-injured patients; snd reporns
medical jourpals  of  applicaiie studies  and new  diagnostic  tools.
Respondents’ motion 18 also accorpanisd by thirty-three affidaviis from
doctoss in several specialties, speech puthologists and therepists, and & fow
nestro-peychologists, all urging that new 1ests he underiaken,

The Court heard argument fom David C Gibbs, 1, Bsq. for the
Respenderits, and from George b Felos, Lt‘lq«,ﬁu{ tne Peritionar,

tn fn re Guardlanship of Schigvp, 800 §0.2d 640 (Fla. 2d TMIA 2001
{Schigvo [T, the Regpondents argued that Terri Schiave s redical condition
i February 2000 was mugrepreseried to the migl court and that she wus not
in 3 persigtent vegetative slats, among other things, and ottached several
sffidavits fom doctors, which varied in their basss and suggestions, D,
Webbec's affidavit, which was closely examined by the appellate court,
claimed thot she woe not in & persisient vegetative siate ond that she
exhilited purposeful reaction to her gnvironment and et he mighl be ab
e restore her ubility o speak and otherwise restore ber cogmitive funcuon,
The Second Districs Court of Appesl stated, “when numerous doctor

spetanive state based on the records

ey

dispute he disgnosis of persistent ve

Foad
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available to thern, 1t 15 dif¥ioule for judpes untraived in any medical speciaity

thede opinions withow additional evidence” The

W smmanity e

wsed the arden the Reaw te faced to show that

4

appellate court then dis
the fmitial fudgrnent g no longer equitable,

this burden, they rust cstablish that new tresvment
offers suiticient promise of increesed cognitive functon in Mrs,
Fﬁci&;m‘"-‘m 5 cerebral corter—signifieantly ireproving the auslity
i Mrs, Schiave’s Nfe--so thar she hersell would slect to
w.zﬁda:rgm this weatment and would raverse the pricr decision to
withdraw Die-prolongiog mrocedures,” Sohigve 7 atp, G453,

“lo e

As & result of this opinion, a new evidentiary hearing on Terd Schisve’s
conchtion was vonducted in Cotober 2002 and current Qiugnostic testing
procedures and high guality brain scams were underiaken, the results of
which were presented to this Court along with evidence of any new medics]
procedures it would significently lmprove the guality of her life, The
Crder from the 2002 sl refleow the Cowrt’s Order that Terrl Schiavo
remaiied by & permanent or persistent vegetative stare and tiat no meatrment
existed tw would significanty improve the qu&iﬁw of her Hfe so that she
wouald rmverse the prier decision vy withdeaw 1 e-mrelonging procedorss.
This Urder wos aliirmed by the Second District Couet of Appeal afier ihev
closely examaned all the evidence in the record and concluded that if they

e nove, tey would still affirm it

were called upon (0 review the decisi

I re Cuardlanship of Schicve (Schindler v Sehinvo), 851 8n.2d 182 ¢ Fla. 2d

e

LA ‘ﬁs Eﬂ J7 % ) {u-i ﬁ»isﬁ ¥ ;'g;)

- are now agein asking w oot 1o once again determine

whether Temd Sehiave remeing in g peyimanent or persisten? vegetative siale

that any new waamnent exists

since 2002, Sigrficantly, thev are not alleging

Tog s P o s T e theed cduen vamessd 3
thar would Ji’fh fioant YVOADEON e HuaRTY of her Hie o st b wyiilid
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reverse the prior decision o withdraw fife-prolonging procedures. They are
arguing that & new diagnosne rool, the fMRI, has been developed that is

useful in recording brain gotivity In patients who are in a minimaily

-

‘ﬁ

conscious suate. They also allege that the VieiSim swallowng therspy
wenuld benefit Terrd and they cite padent Sars Scantiln who regained partial
ahility 1o speak a%er being i 2 coma for many years as 2 ¢ase study showing
the imorovement possible for severely brain-injured patients.

The Court canmot 32 how the Respondents have met the burden
estabdished by Sehfave 717 Most of the doctor afiidaviss submitted are based
on thetr understending of Terri’s condition from news reports or video <lips
they have seer, Many are obviously not awsre of the medical exams
yodertaken for the 2002 wisl sines they suggest the very tesis thot were
given at thet thme or appear 10 be unavware that batteries of tests have been
giver at all. Others recormmmend that the new IMRI test be given smce they
seleve that Verrl i not o & petroanens or persistent vegelative slate based
or the available video footage but thal she must be in g minbmally conscious
atate or even better. The video footage referred (o s either, a portion of, or
all of fhe Ak-nour videctape that was exsmined at the 2002 wial and wes

mart of the basis of the Court's decisten that she remained in FVS, which
wae affirmed by the Second Disvicr Court of Appesl, The minirmally
conacious stave was discussed at sorne length with wilnesses at the 2002 mial
50 it iz certainly not new, According to the article in Meuwrology, the TMRI
was errployed in a study thet showsd that some MCS patients may refain
widely distritrated corfical systems with pﬂmfnﬁ&.} for cognitive snd sensory
fpnction despiie their inability to follow simple mstructons Or ComERUAICALe
retizisly, One of the Respondents’ affiants cautions that MR resting s o

syperimental procedur? that has showe promise bur is not yvet routingly used

U S o B R S e SO RN 1T Y pw Ty ey =:‘1'r;1rll‘,
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for clinical purposes and that any [MRL jesting should be conducted 10 an

gepdemic  setting  with  ongomp  reseereh protocols  mvestigating

o AT
COTE Y D oy

tetitioner conterds thar no MR cin he gerdvoied on Terri

£

ceiiawo withont Brain sargery to remove a device sl was pre viously

ineerted in her bealn and that such an lovasive procedurs has not by
previously favorsd, A fw of the other affient dictors have appeared in this
case before and their disgnoses ad recorrmended CRUreEs of freetnent bave
meers previoushy cong sidered, Although ail of the afliants urgs that mew weats
e grven, mos 2re vague as 1o the pourse af weatment that should be given,
while other suggest freafment thet has already been congidored (2.8,

f xn. s

hyperbaric oXyponation). Povth sides have clied poardian ad hism Wolfaon's

rencrt in which he found the evidenice of PVA to be compelling.

To regand 1o swillowing tests, she has previcusly undergons them. The
ssene of swallowing salivae has alse been previously hesrd by the Court. The
Respondents and some of e affants, notably speech pathologists o
therapists, tave recommuended (ne | sevgilowing therapy called VilStr, bat

antanly there has been oo allegaton that YVilalStm oan Be performed on

patients who are it FYS. Dr Waolfson aiso reconvaended s
sests, but only if the perties agreed. Without an agr eernent b e bound by the
cesults, he suggested thee those twats had no feasibility, Jt is eonceded that
this waz his aitempt 10 broker an agreersent herwesn the parties 1o resolve

thie syaatter,

I regard o patient Soantlin, news reports state (het she was abie
whink on command, and (hereiore, was § apperenily not in VS, so e sgsue O

her imprivvernent s Tmited, ifany, applicability to thin wass,
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Based on the Respondents” request for relief o subrnitied, thin Coury

doss not believe that a colorable entitleneni to retief has been esiahlished. It
is therefure

CRIDERED AND ADJUDGED that Respondents’ Fla, K. Civ. P
LEGONE) Moton for Reilel fom Judgmens Pending Conemporary
Medicsl/Peyehtatric/Renabilitative Bvaluation of Theress Marie Schiave is
DENIED becanse the movants heve mot shown that fhelr moton is legally
zufficient to go forward,

DINE AND ORDERYD in Chambers, at Clearwater, Pinellas

Couanty, Flonda this jﬁi

day of March, 2005,

B ZH0R-ER002

Copies furmished to)
Uhavid 7, Gibba, 1, Fug,
Creorge J. Felos, Bag.
Uehorah A. Bushnel), Bsg
Gyouth 8. Stardey, Bgo,
Hauden . Baskin, I, Feg.
toseph 1. Magri, Faq.
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DECLARATION (F BARBARA J WELLER

STATE OF vLOAIDA ]
COUNTY OF PINELLAS
[ BARBARA WELLER, Atorey {or Respondents in the above-stylad case.

hereby deciore under penadty

b1 visied with Teod at various times during the day on March 18, 2004, the day

her feeding tibe was remeved.

2. During the moring { was in the room with Terri and various members of her

furnily. Terd was in good spints that morming, The mood in her ioom was ioviad,

essional attorneys were on die seens and

ve Teni’s Hfe For most of that time, §was visiting wd

many were working hard to

wiking with Terri along with Terrt's sister Suzanne ¥itadunio, Suzanne's nushand, sid

Pa AL, wWhD was v

g from New York te help provide sapport for ihe farmity, A

femate Pinellos Fark police office was stationed w1 the door outside Tem's room.

as sitting up in her lounge chair, drassed and fooking alext and well,

RNt

Her feeding tube had been plugged ln around L s, and we all fell good thay

anne and [ were talking, joking, and taughing with Terts twiling hor

was golng to go o Washington DU o testify berore Congress, whibch meant thar

o~

e T
Fod

erri's bushand Mickael would be required to lix her wheelchair, After that

Siranne conld ke Tord o the mall shopping end could wheel her evtdoors every day 40

dky



e

st

as ol been able w do foy moms

fpel the wind mnd suashin sorpetiing <he b
than Bve yearss.
4o A one point, [ ooticed Terd's window blinds wers pulied dow

window 1o razse e so T eould ook ot the peauiful gorden outside ber window and

Az sunhight came into the rooin, Ter's eyes

sie the sun after s

veidened il shie wos obvicusly very ple

& Suzenne ang eomtly o talk and joke with Tervd for probubly an bour o

ST

more. A one polnt Suzante

ond heartily,  She laughed w0 bard diat Tor the et dme | notwed 8

¢cheeks,

5, The most dramatio ove visit happened ot one point wien f Was sing

on Terri’s bed nant to Suzanne, Terl was sitmng o her lounge chair and her aunt wi

argnding of the foot of the chair. 1 stood wp and lemmed over Terrd, 1rook her

Pt

Terrl I you conl

T
Lo

hoth of my haods. it e, mly aay Dwant o live” this whol

thing could be over todey.” [ begged ey o try very hard to suy, "Deani o lve”

ware i the

enorinous shock and i eves opened wids, she iooked me s

noentratien, she sawd, Y Albhihhid

inee, and with a Fhen, sesming to

= fad, she v

SLTIHOD 4D “Wanananwa” She velied so

anad the female podive officer whoe

Joudly that P

were ten standing wgether ouiside Terrl's door, cleady heard hero At that povan,

hod a fook of anguish on her faze thar | had nover seen before aiud she seemed 1o be

rintete the sentence. She beonme very frustraled

siruggiing hurd, tut was viable o ¢

Uyeas homified thar Dwas obvimesly causirg Terrt so much anguish
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5o Terrt's face and Deirio ©

NS4S

e and 1 began 1o sb

I was very

ed Terri

somy. U had not heen my intention o upset her S0 much. Sukanne and bass

it her effours were much apprecised and that she did not need Lo (ry 10 say anyl hing
miore. | promised Terri Dwould wll the world that she had tried o sy, Twant o bive”

7. Suzanne ond | continned o visit and islk with Towi, clong with other

femily menabers who vame and went i the rooos, ustil about 1100 pan. when we were all

o leave oiter Judge Greer dented yet another motion for stay snd otdered the

semoval of the feeding tube 1 progeed, As we left the room, 1he lemale pine of
sutside the door was valiantly alernpting to keep Tom crying.
8. About four in the afiemoon, several Dours siter the feeding tube wue

pereoved, I retnmed to Terrt's room, By that time she wes alone except for & male police

afficer now standing inside the door, When {entered the room gnd 0 neak 10 her,

Terri staried 1o ory and tried o speak to me brmediaiely, [ wos one of the most helpless

feetings Fhave s

er hed, Terri was looking very melancholy af that point and {had the

serwe she was veey upset that we b told her things were puing Lo get better, bt insfead.

they were abviously getling w

L had previeusty had the same feeling whan my own

i

daughver was & baby who was nospitalized and was cryng and looking to me te rescue

her from her hosaita! orib, samething T couid not do. While | was in the room with Tern

for e et hndf hovr o 50, severg] ofher fierds came to visit amd 1 did a faw prass

nterviews sitting nght next o Termi, [ ag vty rrised her window shade, which had ¢

heen puifed down, so Torst eould at least see the garden and the sunshine from ber

lounge

s, olso tumed the radio on i her rooa before lett so that when she was alowe. she

for covafort,
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il and spulke nght into het ear,

ry somy §had w leave her atone, Butl

sy right by her side even when no one glse was thare w ish hey, When [me
Chigme, Terrd again linghed ot lond, canoe very agitated and began lotudly
frying Lo s i agmin, As Terrl continued 1 laugh and by 1o sposh, Tanetly

sed her, placed ber in Jesus’ care, and et the room.

nroved in her ez, |

FURTHER YOUR DECLARANT SAYETH NOT,

1 hereby declare, undey por

{ootiuey, thet the foregoing is tnie ind sowiule

to the lest of my knowledgs and bel of March, 2005 2
bl

Leminole, Florida,

S Yo and subscnibed b

¥ *‘E ot
g & B - ‘t"

it 3d el v
ires: B

Bz The
it Beading Lo, B

a5 ldentd
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DECLARATION OF SUZANME VITADAMO

COUNTY QF PINELLAS 3

ISUZANNE VITADANMO, sistor of the Petittoner tn the above-styled case,

‘,J " i‘{[-’/

urder genalty of oo
the day

hereby declar
day on March 18

fvisiied with Terrd at vardous rimes during the

b

i

her feeding tube was rernoved
Perel was in good spirils thet morming, My busband, Michael Vitadamo and

-

wint, Clandia Tamarre, were in the room with myself and Atiorney Barb

Grd

Teri's
when Terri attempted to speak to Mrs. Weller, A female Ploellas Park polics

Weller

office weoe standing at the door of Terri's oo,
o

Weller and 1 were sitiing

L was sitting up i her loungs char and bz, W

her bed. By aunt was standing at the found of Teri's chair
fler stood up amd learned over Tori. She took her arms in her hands.

4. Mis, Wi
spened wide, she

Tarrt's eve

wirs, Weller hegged Terri to try 1o say, ©f waii 16 live
dth grest concentration and said, "Akhhihhin” Then, with great

fooked at Mrs, Wellar s
affor, she screarned. "Wassasaan™ so foudly that Michael Vitadarno and the famale
Terri's door, clearty eard her.

nolice officer who were thien standing together owsside
germed 10 be situgghing hned, but was she

ish on her Taee and she

Terrt had a look of «
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could not complate the sentence. Terd begap to vy and Mrs, Welier and ! began to
siroke Terri's tace and hair o comfort her,

M Weller and T oomtinued 1o visivand talk with Terrd, along with other

oy
ey

iy members who came pnd want in e 100,

FURTHER YOUR DECLARANT SAYETH NOT.

i her

Cdeclare. under penaity of peguey, (et the (oregoing is tree and acourate

to the best of my ¥nowledge and belief, Executed this 22nd day of March, 2005, a1

Semunode, Plorids, {

e 5;" ! »{j

L, t / o # Ly
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